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vwhich is s HUD rent subsidized aputment
complex, were continuing to .use their old
address in order. to receive the rent subsidy.
-The informant stated that part of the rent
subsily was belng kicked back to tho lpm-

ment management. -
Result: Although unable to substantiate
the specific allegation, while HUD-IG "was
conducting this inquiry. they found- the
books at-the apartment project to-be-in
poor order; Because of this. & HUD Inspector
General’s internal audit was conducted. This .
report found widespread misappropriation’
of funds and mismanasgement at the com-
plex. The sudit report dissllowed about $20,~
-000 oxpend!mmsnd quentlon over “50. 3
0001in costs, - oo
’ nu»mm'r OF NEALTE, mvunou m
<i2 v WELPARE EXAMPLE -

- Imegsﬂon. “The caller alleged me 1 3 fellow

o T TR ae LS

construction - worker - in - Oklahoma and- & -

member of the local unionr was receiving wel-:

. fare even though:- he . was~ employed. The-

caller alleged that the: individual was able
to do this because he used his brother’s so~-
cial security number for employment pur--
poses and collscts welfare .under ‘his qwn
social security number. - o
Result: Upon investigation, these anegs-
ttons were substantiated snd ehu-ges wnr bo
filed i the near future..
VETERANS Anuntmtmx EXAMPLE
. Allegatton: A VA phyucun assigned \‘o a
VA medical center in Pennsylvania, was
. ‘'operating an afternoon private practice when
" he should have been on duty at the center.
Result: The physician has been repri-
manded by his director, charged for annual
leave for all the unauthorized time off, and
. 1s now requlrod.toreponbbnm. lnsnd
‘out of the center.,
VETERANS ADMINISTRATION mun.n

Allegation: A disabled veteran collecting
100 percent disabllity and considered by the
VA to be unempioyable due to his handicap,
was actually employed in Texas as & private
park manager. He showed his wife on the
payroll as being the park mnager (when in
fast she was not working)y to “cover up”™ to
the Government that he was employed.

Result: The VA has suspended all benefits
to the veteran after their lnveulgwonbued
upon the GAO Hotline referral. N .

: BUREAU OF PRISONS EXAMPLE © . ..°0

Allegstion: The ecaller slleged nﬂmu
fraudulent activities at a Stxte Penintentiary
by the Superimtendent and his associates.
These included misappropriation of funds
from education vouchers, buying of paroles
and persons! usa of Government property.
These people were also alleged to have na
with org-n!.zad erime. -

Result : This sllegation was referred by the
U.S. Departmment of Justice to the State
Dtvision of Crimmnal Justice which was then
investigating  similar. State violations. The -
fnvestigation did not uncover sufficient:
evidence to warrant prosscution but the re-
sults were referred to the State Ethical
Standards Commistson.  As & result, the
Superintendent snd other officials have been
removed or forced (o resign.

GINNERAL SERVICES nummox mm: :

Allegation: The caller alleged that half of
the 19th floor (a apace 60°x300" or 18,000 sq.
ft.) in s New York City commereial bullding
which the General Services Administratfon
¢GSA) yented for s Federal Agency, has re- -
mained vacant and vnused for the past year
and a half. The caller believed that this was-
an example of Government m!smsnl.gmant
and waste.

Resuit: The Genen} Services Administra-
tion, Icspector Genersl’s Office, inspected
the commercial building and found there
was unused or underutilized spece in ex-
cess of 20,000 squars fees. The imspection
found thsat this situation .has existed 15
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monthl. Based on the rcntdr rate the In-
spector General believes - approximately
$300,000 was spent.on the space.in ques-
tion. This matter is: currently \mdor review

" .. DEPARTMENT OF JUSTICE inxri.t

“LAllegation: The caller .alleged that the .

manager of & t.factory in Los Angeles,
' Galifornis,. is employlng illegal  aliens. The
caller also alleged one of the aliens used

'mmummmmtnmmdlocm

security cara.’
; Result: Bmun of the botuno auegsuon.

the Immigration and Naturalization Service.

was able to obtain a search warrant and sub-
sequently apprehended six illegal allens. In

 sdditiormr, the man who used his son’s social
muntymammmulm!tm us- )

1 DEPANTMENT OF mnmf ZAMPLE

- Allegationrs The caller alieged that s secre-
tary in the Office of the Secretary of Treasury
was falsifying her time cards as to hours
worked, sick leave and annual: leave.

Result:.The allegation was substantiated
‘after investigation by the Treasury Inspece

.‘tor General’s:Office and the case referred to
- the local United States Attorney for prosecu-

" tion. The individual was prosecuted and ths

.total amount of the restitution is being dis-

‘. cussed. The:individual i» no longer em-~

-ployed: by the Pederal Government. -
COMMUNITY SERVICES ADMINISTRATION YXAMPLE
Allegation: The caller alleged that a CSA

funded project: was using Federal funds re- _

ceived for program operations to purchass
land and equipment worth over $800,000,
then. uquidaungtht items for their personal
use.

‘Results: mvestfgatlon by CSA ‘substan-

"tisted the allegations and the project has
- been defunded. The FBI and IRS have as-

sumed control of the case under the direc-
tion of the local. Unitead: statu Attorneyl
Offce.

nl:ngrnm‘r OF THE NAVY IXAMPLE

- Allegation: The caller alleged that a Navy

Data Automation' Center waa wasting Gov-
ernment funds by not processing Mainte-

.- nance Credits for processing time which is

lost due to mechanical breakdown or other
causes whiclr preclude use of leader comput-

_ers, Acording to the caller; Maintenance -
~ Credits have nat been submitted iy 5 years

slthougzh the computers have deen down for
longes rerlods than the contrsct allow.
Result: Naval auditors substantiated these
allegations and have recommended that the
Data Center fdentify all hardware and soft-
ware downtime credit due snd submit that
total to contractors for recoupmnent. To date,
a total of $13,969 has been recouped at this
installation. The center has Implemented
suditor's recommniendation to ensure accue
rats records to- support downtime credits
Audit being expanded to other Navy Data
Processing instalfations. - -
DIPARTMENT OF HEALTIS, EDUCATION, AND WELe
‘FARN EXAMPLE

Anenuon The caller duged.ﬁn.t areciph
ent of welfare assistance for the past € years
haobeenwrkxngmn umtbutnot repomnc
thie income.

Rasult: The Investigation substantiated
the allegations. The reeciplent was receiving
welfare payments of $431 per month while
earning an additional $800 per month. The
usohasbeenrefmedtothexocdpmcup
tor's office for action.

GENERAL SERVICES Anunuunmoa mun.:

Allegation: The caller alleged that work
currently underway to modify a GSA con-
trotled factltty to make It gccessible to handi-
capped persons, was prodably unnecessary
because the duilding i3 guestion was a ware-
kouse not. open to the publie, and none of the
employees were handicapped. 1t was esti-
mated the modifications to- the building to
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install specia.} olon.wt and toilet Mnty
was §70,000. - -

- Result: . Upon lnvesupuon dneo thc
bullding was a warehouse ‘not open to the
public, the Regtonn Adm!nlsmwr ltoppod
mo project. -

p:nm-r or THE ARueY mm:

Allegation: The caller alleged that a chn-
.an foreman in the-Maintenance Department
at & Corps of Engineers Installation was steal-
‘ing luppllel and equipment to operate a pri-

vate business which. ho ran from his Gove
ernment office. - - .

Result: Preliminary tanvtlpuon by the
Army found probsblo cause to belisve that
the individual was involved in the theft of
QGovernment equipment and the ummn-
uonhubmmmocbytmnl. LT

% CONCLUSION

““Mr. SASSER. Mr. President, the. ex.

amples I have cited are but a few of the
many hotline calls that have been
followed up so far. Many more are being
investigated and some cases have already
been referred to the Justice Department
for possible prosecution. -

Mr. President, I join with the dhun-
guished and able chairman of the Sen-
ate Committee on. Appropriations (Mr,
MacnusoN) and ranking minority mem- -
ber, our distinguished friend (M. -

-Youne) in urging the various agency

Inspectors General to- actively follow
these cases to their conclusion. :
The Comptroller General, Mr. Elmer
Staats, the head of the fraud task.
force, George Egan,-and the staff of the
hotline unit under Bob Meyer are to be-
commended. for their very fine efforts
to reinstill a sense of integrity {n Fed~
era.l Government operations. R

CONCLUSION or MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. The time for moming businoss has
expired. , e

REcoawmon OPSENATOR cmmm

_The ACTING PRESIDENT pro tem-
pore. The Senator from Rhode Island is
recognized for not to exceed 15 mi.nutes

THE mmmmczmmnma
. - PROTECTION ACT OF 1983.

Mr. CHAFEE. Mr. President, from the
time George - Washington dispetched

citizens

dificult and dangercus missions in pur-
suit of the goals of our Nation. Frank-
lin's secret mission to Prance was n-
strumental in securing European support
for the fledgling American Revolution,
and he risked being hanged for treason
by the British if captured.

It was fortunate for our Nation thaz
Pranklin was not apprehended on his

" way to France by the two British war-

ships sent to intexcept him at the mouth -
of the Delaware River. It was also for-
tunate for our Nation that the treachery
of another American, Dr. Edward Ban-
croft, who served both as Pranklin's

_principal secretary and as a double agent

for the British, was unable to destroy
his vital mission for America. For Prank-
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lin.would eventually secure- the treaties
- of amity and commerce, and of alliance,
with France which provided sustenance
and support to our new-born Nation. .

Mr. President, the growth of this great
Republic over the course of 2 centurles
has not diminished our need for clandes-

tine operatives and operations abroad.

Now, more than ever, we need to know
what is going on in the world so that our
leaders can make informed decisions.
That is why, in 1847, the assignment of
clandestine agents abroad was- institu-
tionalized by President Truman with the
formation of the Central Intelligence

. Agency, and a permanent cadre of covert

agents was created. Intelligence collec-

tion and the assignment of American .

agents—our fellow citizens—to posts

abroad have had the support of every:

administration and every. Congress, in-
cluding this one that is in session, since
1947, L e E e e

In the last 5 years, however, certain
Americans have made a profession of

EN Nguv s

ferreting out the identities and publish- -

ing the names of our agents, with the
result that their lives and the lives of
their families and friends are placed in
jeopardy. Richard 8.'Welch, the CIA sta-
tion chief in Athens, a resident of Provi-
dence, R.I. was murdered as a result of

this “naming names.” The lives of others-
have been threatened, the most recent

being on July 4 of this year, when, in

Jamaica, one of those named as an agent-

was Mr. Richard Kinsman. His home was
shot up, a bomb was placed outside his
house, and it was only, fortunately, be-
cause of the absence of his family that
no one was killed or wounded. Yet there
is no law on the books today under which
this activity of “naming names” can be
prevented. .

Mr. President, this 13- an intolerable
s‘tuation. The Congress has a responsi-
bility to place criminal penalties on those
who are in the business if exposing our
agents without, at the same time, threat-
ening the critic of intelligence policy or
the journalist who might reveal the name
of an agent in the course of a news

. report, - s

We in no way want to threaten a crit-
ic ot our foreign policy or our intelli-
gence policy. We in no way want to
inhibit journalists who might reveal the\
name of an agent in the course of a news
report: Those are not the people we are
trying to get at. In the judgment of the
administration and the intelligence com-
mittees of this Congress, the Intelligence
Identities Protection Act of 1980 meets

this dual standard of protecting free-.

dom of the press and freedom of speech
and, at the same time, protecting the
lives of our agents, REER

Mr. President, the opponents of this
bill claim that its passage would threaten
any journalist or editor who decides to
publish “lawfully obtained information

- i

". about intelligence agencies.” This is bla-

tantly false and misleading. The Intelli-
gence Identities Protection Act would
. criminalize, under very limited circum-
. stances, only the authorized disclosure
of information identifying certain in-
dividuals engaged or assisting in the
foreign Intelligence activities of the
United States. The legislation. does not
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. assault the first amendment: It does not

threaten public -discussion. It will not

- stifie debate about our country’s foreign
.~ policy or intelligence activities,.and it

“would not prevent the exposure of al-
legedly illegal-activities or abuses of au-
-thority. Do IR
"Disclosures . of intelligence identities
by persons who have not had authorized
access to classified information would be
punishable only under specified con-
ditions, which have been carefully
crafted and narrowly drawn so as to make
the act only applicable to those engaged
in.an effort or pattern of activities de-
signed to identify and expose intelligence
- personnel. S R
Not only has the crime been narrowly

- drawn in the Senate bill, but a series of

. elaborate- defenses against prosecution
have been erected to protect the journal-
ist and-intelligence critic. For_example,

- in & prosecution, the Government would

have to prove each of the following ele-
ments beyond a reasonable doubt: - -
First, that .there was an intentional
disclosure of information which did in
fact identify a “covert agent;” - - - .
~Second, that the disclosure was made
to an individual not authorized to receive
- classifled information; E
- - Third, that the person who made the
" disclosure knew that the information dis-
closed did in fact identify a covert agent;
Fourth, that the person who made the
disclosure knew that the United States
was taking afirmative measures to con-
ceal the covert agent's classified intel-

- ligence afiliation; - -

‘Fifth, that the disclosure was made in
the course of a pattern of activities that
was intended to identify and expose
covert agents; and I

- Sixth, that the person making the dis-
closure had reason to believe that his
activities would impair or impede the
foreign intelligence . activities. of' the
United States. . > .

..- Mr. President. what further defenses
against prosecution could be asked for by
those who claim they have first amend-
ment concerns? What more can be done
to protect the legitimate journalist and
critic of intelligence policy than to pro-

- vide this long and detailed sequence of
specific defenses? - - VR S

A careful examination of the issues
and & weighing of the clear and present
danger to our Nation’s intelligence cap-
abilitles resulting "from unauthorized
disclosures of intelligence identities
against the carefully and narrowly
drawn prohibition in the - Intelligence
Identities Protection Act has resulted in
overwhelming approval of this legisla-
tion by the Senate Intelligence Commit-

- tee. Members of this committee have

- closely examined the contending argu-
ments and have concluded that this leg-
islation can help prevent damage to our
crucial intelligence sources and methods
of collection without impairing civil or
constitutional rights. .

Furthermore, this bill has the strong
support of the Justice Department and of
the administration. ce e

I believe that the vast majority of the

- American people know that an effective
intelligence service is essential to na-
tional survival in an increasingly un-

s

< ; . . )

stable world. Passage of the Intelligence

‘Identities Protection Act will be an im- .
portant protection for our intelligence

officers in the field who daily sacrifice the
comforts of home to serve their country
under difficult and dangerous circym-

stances, and to those around the world

who risk liberty and life itself to
cooperate with our country in keeping
our leaders, and those of the fres world,
well- informed. . -

Mr. President, I urge my colleagues to '

act on this vital piece of legislation be-

fore more names are named, before more

lives are threatened and before more
missions are destroyed. I find it ironic
that those who oppose this legislation
for constitutional reasons, feeling it im-

pinges upon the rights of free speech -
. or a free press, will not let us, the slected

representatives of the people, at least
debate the legislation on the flioor and
take a vote. Let us have a discussion on
the free marketplace. Let us have the

competition of ideas and arrive at a de- -

cision. ; o

I know the exigencies which the ma-
Jority leader and the minority leader are
working under. I know the press of busi-
ness {0 complete activity so we can ad-
Journ, or at least recess, for the election.

But, Mr. President, it would be my
hope, if we cannot get to this bill befors
we recess on October 3, or whenever it s,
that we can take it up when we return.

I see the distinguished majority leader
is here. I wonder if he has any help he
might give me on this, any illuminstion,
because I think it is important. I know
he has given consideration to it. I know
that as a member of the Intelligence
Committee, he has given a lot of thought
to these problems. '

- All' I wish to say, Mr. President, is

that if there are holds on the bill, I hope
they will not prevail forever and, if we
cannot do it now, we should take it up
when we return. If it takes some time,
so be it. I think it is an important meas-
ure. Let us debate it out,

If there are problems with the first
amendment, all right. Let us hear them
set iiox-l:h, and then finally go to a vote
onit. - '

That would be my hope, Mr. President.

I wonder if the majority leader could
help me on this at all while he is here,
I wonder if he can give us any predic-
tions on what might possibly happen.

Mr. ROBERT C. BYRD. I can only
say to the distinguished Senator, I very
much favor legislation in this fleld.

There are-problems, as I understand
it, between the Intelligence Committee
and the Judiciary Committee, and they
have been trying to work those problems
out. At the moment, they have not re-
solved them. But I would hope such prob-
lems could be resolved and that the Sen-

ate could, in due time, take up the legis-

lation. : : .

Mr. CHAFEE. I thank the majority
leader. Coee s T

I certainly hope we can. This is im-
portant. It is true, as he 5o rightly points
out, that the Judiciary Committee has
had problems. They have considered the
legislation now on the fioor.

What will transpire is that the bill, as .

it emerged from the Intelligence Com-

Sepremoer :30, '1980. "

51
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mittee, will be the bill we consider, and
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then the Judlciary Co@ttee wm §aye

amendments, - N
That is all right. All I hope is we can. .
get to it and vote on the amendments,

te them and vote them. - -
c"‘elllimhtme these amendments will not
pass and that-the bill, as it emerged

from the Intelligence Committee, will .
be the bill that pae;:es here on the floor.
- t get to it.

B weBAKER.mus. : Wwill the Senator yleld

, Mr. CHAFEE. Yes, ST
Mr. BAKER. I, too, hope & bill passes
addressing this subject. While it does
not appear likely it will be done today
or tomorrow, when I hope we wil be
able to adjourn in accordance with the
resolution passed by the Senate, I assure
the Senator from.Rhode Island that I
agree with the need for this legislation
and I will do my best, at the earliest
moment, to see it comes to a vote so that:
the Senate can work its will. e
“*Mr. CHAFEE. I thank the distin. .
guished minority, leader for that assist- -
ance. T . .
"I xnow both leaders are concerned .
about this issue. I had an opportunity
to discuss it in some- detail with them.
It 1s my hope if, as appears unlikely, we
cannot handle it before we leave, then

when we return it will be possible.

Let us discuss the merits or demerits
of the bill here on the floor—in a free
trade of ideas. Let there be the competi-
tion of the market. Let us arrive at what
is best. Above.all, let this bill—S. 2216—
come to-the floor so we might vote on it. .

Mr. President, I yleld to the Senator
from Wyoming.

Mr. S%MPSON. Mr, President, I think:
that few-argue with our colleague from
Rhode Island or can match his depth of
intensity with regard -to this issue. We
understand what he is telling us, and
it is -a- critical issue- that we must-
address. N T

"Mr. President, I wish to add to what
my colleagues have already stated con-
cerning S.- 2216, the Intelligence Iden-
tities Protection Act of-1980, by briefly
.outlining for the Senate the effect of
the four amendments adopted by a
narrow majority of the Judiciary Com-
mittee. In essence these amendments
effectively gut the bill by creating loop-
holes which permit a continuation of the
flagrant and intentional exposure of -
covert Intelligence employees and agents
by individuals whose purpose in so doing
may well be to destroy our Nation’s capa-
bility of collecting- foreign intelligence

from clandestine sources. S e

‘I realize that perhaps there are cer-
- tain of my colleagues who really believe
in their hearts that it is Inappropriate
for this Nation to engage in undercover
intelligence activities. I admire them for
their idealism, and I only wish that the
United States could exist in a world of
reason, devold of hostility and dedicated
to the fair resolution of differences.

Unfortunately, we do not live In such
a world; indeed, the world we find about

us abounds with. those who would, 1f it

were in their power, see that our Nation
and our very way of life is destroyed.
These hostile elements in the world are

more than willing to avail themselves of

... I ask those who

_of activities inevi

any means In seeking their ends, and we

-would be hard pressed. to withstand

their efforts were it not-for our ability
to collect clandestine Intelligence infor-

mation, . . . .
may oppose in princi-
ple the existence of a ¢landestine intelli-
gence collection. service to accept that a
significant msjority of the people of this
country and of their colleagues are com-
mitted to the preservation of a clandes-
tine intelligence service and to its pro-
tection from those who wish to render it
ineffective.. . .
Unfortunately, those _outside this
Chamber who would destroy our ability
to conduct clandestine intelligence col-
lection activities are swift to justify that

"these actions are protected by the first
- amendment. But the first amendment

only protects those who exercise their

legitimate rights of commentary and

criticism and not those whose pattern
bly leads to the publi-
cation of list afte’ list of agent identi-
ties—the naming of names. The line-had
been well drawn in the bill as reported
by the Intelligence Committee, and I
might add, with sufficient clarity to give
fair and “full warning of what
actions are beyond the protection of the
first amendment. o

To those of my colleagues who exhibit
concern that this bill transcends the
limits of the first amendment, X ask how
can that be? The first amendment ex-
ists—it is there——and no legislation that
Congress passes can effect the valuable
protections that it affords. Let us then
prohibit the flagrant and intentional
identifying of agents that so greatly
damages this Nation’s ability to collect
foreign intelligence and that so clearly
endangers the lives and safety of the

“agents themselves and their families.

Such actions are clearly outside the scope
of the first amendment and should be
prosecuted. o -

In an attempt to crater this bill and to
render its operative provisions ineffec-
tive, a narrow majority on the Judiciary
Committee has adopted four amend-
ments. The total effect of these four
amendments is to create enough loop-
holes and impediments to prosecution in
order to insure that the activities origi-
nally prohibited may continue unabated

‘'with only minor changes in form. =
Section 501(c) of the bill was carefully

crafted to protect legitimate publishing

-activities and to prosecute. the obvious

and flagrant exposures. of intelligence
identities—the “naming of names”—
that is intended solely to cripple the abil-
ity of our intelligence agencies to under~
take the essential clandestine collection
of intelligence information. As amended
by the Judiciary Committee, section 501
(¢) now precludes any possibility of pros-

ecution for flagrant exposures as long as -

the individual or organization publishing
such information can effectively claim
that a prior publication—no matter how
obscure the source or where published—
took place.. . R

- Consequently, those irresponsible pub-
lishers who -would violate the spirit of
this legislation have only to enlist the
cooperation of a foreign periodical in
order to continue their exposures of the

~ Approved For Release 2008/10/29 : CIA-RDP85-00003R000200090005-2
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identities of this Nation’s covert intelli-
gence employees. and agents. Although -

- such cooperative efforts may arguably be

an illegal conspiratorial activity, it would
be an extremely dificult task to discover
and prove the
conspiracy.’ [ e

The committee has also adopted by
amendment a new subsection (e) to sec-
tion 502 that makes it a defense to pros-
ecution if even the flagrant exposures

An integral part -of another activity
such as news reporting of in fall-
ures or abuses, academic study of government
policles and programs, enforcement by a
private organization of its internal rules
snd regulations, or other activities protected
by the first amendemnt to the
tion. e s = A,

- “Arguments were made that the amend-
ment was intended only to guarantes
first amendment rights for the specific
activities noted—news reporting, aca-
demic studies and private organization
activitles—and any other activity con-.
strued to be protected by the first
amendment. As my colleague on the Ju-
diciary Committee; former judge and
now Senator HowzLL HEFLIN, NOW Dre-
siding, stated, “How do you legislate what
is included in considerations of the first

i

SN

: amendment?” That is a good question,

and it should give one serious reserva-

_tions. Joined by my colleagues, X offered

a modification to the amendment which
would simply have eliminated the spe-
cific enumerations and given a broad
protection under the first amendment
as follows; “(e) It shall not be an offense
under subsection (c) of section 501 if
the disclosure of the information de-
scribed in such subsection is protected
by the first amendment to the Consti-
tution”. ' :
Why make any specific exceptions?
Activities are either covered by the first

. amendment to the Ceonstitution or they
“are not. That is for the courts to de-

cide—not for the Congress. This com-
mittee amendment is a total distortion of
any previous concept of first amendment
considerations. - .
These amendments are apparently the
creation of the fertile minds of over-
zealous staff members of the American
Civil Liberties Union. They lost unnec-
essary sleep in their efforts. The amend-

~ments serve no purpose other than to

undermine this legislation under the

guise of an expressed concern for

first amendment rights. Such rights are

already guaranteed, and absolutely no

legislative efforts we undertake in that

regard will have—or ever should have— -
any effect on those clear rights.

The committee also adopted an
amendment that would exclude the Peace
Corps and the Agency for International
Development from those agencies of Fed-
eral Government that are available to
provide “official cover” to undercover
employees of our intelligence agencies.
Traditionally, the Peace Corps has never
provided—and should not provide—such
cover and it is effectively precluded from
doing so by statute. The Agency for In-
ternational Development has not pro-
vided cover in the past few years but is
not precluded by statute from doing so.

A - u'

S8l

‘existence of such & -

Constitu. = .

~
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. to--the specific - statutory “ ming was there, and I believe he will bear
. exgmgtt’f:ffot any Federal agency from me out in that appraisal of the votes
being able to provide cover for inteli- against the bill or, as it were, votes for
gence agency employees for two reasons: the amendments ln‘ the Judlciary Com-=
First, it makes it easier for unauthorized mittee. : .

personnel to determine which overseas - Mr. SIMPSON. Mr, President, I concur
United States employees are intelligence In my colleagues observation, yet it is
employees, thus making their cover al- ' entirely possible that there may be one
most transparent; and second, it unnec- - or two of our colleagues who do not be-
essarily reduces the flexibility which lieve that clandestine intelligence activi-

. must be available to the President in the ties should be conducted by a democratic -

ence informa- or republican form of government—de-

g%x:ld:::hztnf:‘r-elm ntelllg “_ .. .. pending onr which side one might be.

In certain circumstances the use of That is true. Nevertheless, the number of
~ cover within a specific agency may well such Senators would be very few._
be essential to the collection of some type The concern of-the first amendment
of foreign intelligence information, and Wwas very real. It was felt that there was
the President should always have the ' no need to Hmit it legislatively. You can--
power to authorize the use of such cover not limit the first amendment leetsl_a-
when necessary. L do not wish to revoke _tively. There is no way to do that. .
the Peace Corps statutory exemption, . -Mr. CHAFEE. I thank the Senator.
since the number-of Peace Corps volun- =~ Mr: President, T yleld back“the re-
teers and employees are so few and their - mainder of my time. S
access to foreign sources of worthwhile @ Mr. KENNEDY.Mr. President, in light
intelligence information is so very limit- 0f the remarks of Senator Cmarre and

ed. But I do not wish to establish any . Senator Smurson this morning, I should .

further exemptions. that will only make ~like to explain briefly the action taken
the problemspassochted -with adequate ' by the Judiclary Committee when it con-
intelligence cover that much more diffi- . sidéred S. 2216, the Intelligence Identi-
cult to overcome. - ’ . ties Protection Act. The ‘committee

Additionally, the *“Judicial Review” sought not to interfere with the bill’'s ba-
amendment adopted by the committee .SiC purpose-—the protection of covert in-
is far too broadly written and it can only ~telligence agents-from disclosure. The

-even of the CIA similarly,

resull in an endless flurry of court cases.
All manner of individuals or institutions,
regardless of standing, will be able to
initiate “such actions as may be appro-
priate” in construing the constitutional-
ity of any provision in this bill. ’

I believe that such an expedited re- -

view procedure can and should be ac-
complished within the context of each
actual case in controversy and it-is not
& necessary nor ‘advisable provision to
have in this legistation.

In summary, Mr. President, the
amendments adopted by the narrow ma-
Jority on the Judiciary Committee serve
only to cloud and distort the purpose of
this very necessary legislation. I ask my
colleagues to imrhediately request the

Senate's consideration of this bill and re~ —

Ject the amendments
udiclary Committee.
-Mr.. CHAFEE. I thank the distine

guished Senator from Wyoming. -

Mr. President, I wish to make it clear
that I am confident that those in the

Judiciary Committee who voted for the

amendments had & concern about our

intelligence services abroad: but I believe
that the reason they voted against our
bill or for their amendments was thelr
concern that it impinged upon the first
amendment. In other words, I would not
want the impression to go out that those
who voted for the amendments were op-
posed to clandestine activities of the
United States abroad, and I do not be-
:lgz that the Senator meant to imply

proposed by the

. . There are in our Nation those who be-~
lieve that there should not be any cavert

activities by the United States abroad.

However, I do not belleve that our fellow

" . Senators are of that view. In their dect-

slon, I believe that their concern was pri-
marily about the first amendment. )
The distinguished Senator from Wyo-

v

committee introduced language designed
to clarify the bill’s intent, namely pro-
tecting the identity of such agents with-
out interfering with legitimate press ac-

tivity or rights protected by the first.

amendment to the Constitution. .
The purpose of the bill is to protect
and other ctvert agents from injury
- caused by disclosing their names. The
bil! has two basic parts. The first part
would make it-a crime for people with
- access to classifted information to dis-
close the names of covert agents. The
second part would make it a crime to
disclose the names of covert agents, even
if the information comes from nonclassi-

fled sources. - ) T
- It is this second part of the bill, as
reported by the Intelligence Committee,
that aroused the committee's concern.
. We fell that, as written, it risked un-
- warranted Interference with press free-
. dom. It risked chilling political debate
- which the Constitution requires to re-
main “uninhibited, robust, and wide-
open.* It did so, in our view, because it
was drafted more broadly than needed
to achieve its purposes. The Intelligence
Committee’s language might prevent the

press from bringing to the attention of '

- the public activity which may constitute
- a serlous abuse of the CIA's suthority—a
. coup d’etat, unlawful violence, or other
. Wrongful acts. Yet, it is the very object
.'of the first amendment to allow public
- debate about just such activities, .
I am aware that the Intelligence Com-
: mittee has tried to deal with this prob-
lem by limiting the second part of the
‘bill to disclosures which are made “in
-the course of a pattern of activities” and
made “with reason to believe™ that they

.. Will “impair or impede the foreign iri- .

telligence activities of the United States.”

" The problem with this language is that .

- it is too broad and too vague. A news-
.. paper .would always have reason: to be-

e
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- well as my recent proposal which the De-
- partment of Justice is now considering.
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lleve that any disclosure, no matter how
legitimate, could, in some way or other,
interfere with intelligence activities. But,
sometimes such disclosure is desirable,
indeed -necessary, when it iy part of le-
gitimate newsgathering - activity. The
public ought to be able to learn about
unlawful or highly improper activity,
, the language
of “‘pattern of activities” offers the press
Httle protection. It is far too vague to.
give the press comfort. ’ -
It is hardly surprising, then, that the
Judiciary Committee received numerous
letters from constiutional authorities
and other experts stating that this sec-
tion of the bill was unconstitutional. Ths -
most recent letter, signed by 51 law pro-
fessors, states that section $01(c) of the
Intelligence: Committee’s bill, in their
opinion, violates the first amendment. -

~ The Assoclation of the Bar of the City
" of New York agrees. I am fully aware

that other experts defend the provision
as constitutional. Nonetheless, the Judi-
ciary Committee believed it unwise to
enact a bill with such serious constitu-
tional problems, .. - -~ . . i

In an effort to eliminate these prob--
lems, the Judiciary Committee sought to
find lIangnage that would narrow section
501(c>. We tried to avoid interfering with -
the bill's legitimate purposes. Rather,
we sought to find language that would _
provide a basis for consensus among the
two committees. We, therefore, took lan-
guage from the Intelligence Committee’s
report on the bill and paced that lan-
guage In the statute. The Judiciary Com-
mittee’s main amendment atates:

It shall not be an offense undor subseo-
tion (c) of section 501 if the disclosure of
the information described in such subsection
is an intezral part of another activity such
&S news reporting of intelligence failures or
abuses, academiec study of Government pol-
icies and programs, enforcement by » private
organization of its fnternal rules and regu-~
lations, or other activity protected by the
first amendment to the constitution, :

We also adopted three other impor-

tant amendments.

Mr. President, the Judiciary Commiit-
tee acted expeditiously, It reported the
bill to the foor without delay. And, since
it reported the bill, the committee’s staf?
has been meeting with the staff of the
Intelligence Committee, as well as with
representatives of the. Justice Depart-
ment and the CIA in an effort to work
out language that would constitute an

-acceptable substitute for our amend-

ments—language ‘which could provide
the basis for an agreed upon floor

. amendment. I believe that several satis-

factory alternatives have been suggested.
I have urged the administration to ex-
amine them serfously. I belleve it will .
be possible, with good faith on all sides,
to reach agreement before Congress
comes back into session. We shall then
be able to enact a law which protects,
not only CIA agents, but the first amend-

. ment, as well.

Mr. President, I submit for the Recorp
letters from various scholars ond news:
organizations regarding the constitu-
tional issue raised by this legislation as

-
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MEMBERS OF THE JUDICIARY COMMITTEE, -
v.s.hstem:te, be . -
Wasi on, D.C. s

Du:%zm‘\rou KaNNZDY, BaAYH, BYRD, BI-
prN, CULVER, METZENBAUM, DzCONCINI,
' LEARY, BAUCUS, HEFLIN, THURMOND, MATRIAS,
Laxavrz, HarcH, DoLp, COCHRAN AND SIMPSON:
We believe that Section 501(c) of 8. 2216 and
and H.R. 5613, which would punish disclo-
sure of the identity of covert CIA and FBI
agents derived solely from unclassifieq in-
formation, violates the First Amendment
and urge that it be deleted as recommended
by the House -Judiclary Subcommittes on
Civil and Constitutional Rights,

Chuck Abernathy,  Professor of law,
Georgstown University Law School. - .. -

George Alexander, Professor of Law, Unl
versity of Santa Clara Law School. .

David Anderson, Professor of Law, Unt
sity of Texas Law School. - Lo

Judith Areen, Professor of Law, Georga-
"town University Law. School. T

Charles E. Ares, Professor of Law, Univer-
sity of Arizona, College-of Law. . -

Frank Askin, Professor of law,
University School of law... . e

Barbara  Babcock, Professor of Law, Stan-
ford University School.of Law. ..

Elizabeth Bartholet, Professor' of uw.
Harvard University Law School. .~ -
Paul Bender, Professor of Law,

Unlversity
of Pennsylvania Law School. . :
Ralph 8. Brown, Jr., Professor of Law, Yale
University Law School. * . R

Vern Countryman, Professor of Law,
vard University Law School. N

Alan Dershowitz, Professor of Law, Hare
vard University Law School. s T

Norman Dorsen, Professor of Law, New
York University School of Law. ' -

Steven Duke, Professor of Law, Yale Unt
versity Law School. ’ - : .

Thomas X. Emerson, Professor of Law, Yale
University Law School. : :

David B. Filvarfl, Professor of. Law, Univer-
sity of Texas Law Schocl. . :

Jack Getman, Professor of Law, Yale Uni-
versity Law School. -

Steve Gillers, Professor-of Law, New York
Unlversity School of Law. oo

Carole E. Goldberg-Ambrose, Professor of*
Law, University ot California at Los Angeles
Law School. . e : )

David Goldberzer, Professor of Law, Ohio
State University College of Law.

‘Morton J. Horwitz, Professor of Law, Har-
vard University Law School. N

Louis A. Jacobs, Professor of
State Untiversity College of Law:
Arthur Kinoy, Professor of Law, Rutgers
Untversity School of Law. too

John R. Kramer, Professor
town Untversity Law School.

Sanford Levinson, Professor of
versity of Texas Law School. LT

Lance Liebman, Professor of Law, Harvard
University Law School. ’ o

Jeffrey Meldman, Professor of Law, Massa
chusetts Institute of Technology. .

Louls Menand, Professor of Law, Massa-
chusetts Institute of Technology.

Frank Micheiman, Professor of Law, Har-
vard University Law School. T .
" Arvil Morris, Professor of Law, University
of Washington-Seattle Law School.

Charles Nesson, Professor of Law, Harvard
University Law School, - ’

Richard Parker, Professor of Law, Harvard
University Law .School.

Dantel Partan, Professor of Law, Boston
University Law School. T L

Willard H. Pedrick, Professor of Law, Ari-
zZona. - .
Leroy Pernell, Professor of Law, Ohlo State
University College of Law. y

Michael Perry, Professor of Law, Ohlo State
University College of Law. Lo

Daniel ¥, Pollitt, Professor of Law, Unle
versity of North Carolina Law School.

Har-

‘Law, Ohlo

of Law.'GeBrie;
Law, Uni-

nufééfs‘

~~n.* (Stewart, J.,, concurring
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-+ - Bcot Powe, Professor of
Texas Law School. Lol o
. John Quigley, Professor of Law, Ohlo State
University College of Law.

Douglas Rendleman, Professor of Law, Col-
lege of Willlam and Mary, Marshall-Wythe
8chool of Law. . o T

Rhonda R. Rivera, Professor of Law, Ohio
State University College of Law. ’

Lawrence Sager, Professor of Law, New
York University School of Law. K

Louis Michael Seidman, Professor of Law,
Georgetown University Law School.

Ed. Sherman, Professor of Law, University
of Texas Law School. o :

Ed Sparer, Professor of Law, Unliversity ot
Pennsylvania Law School. -

- Charles Thompson, Professor of Law, Ohto
State University College of Law.-

Lawrence Tribe, Professor of Law, Harvard
University Law School. ..
. Pete Wales, Professor of Law, Georgetown
‘Untversity Law School. - :

.. -Burton D.- Wechsler, Professor of Law,
American University Law School. e

Law, University of

‘vard University Law School. - o
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 Hanvard UNIVERSITY Law Scmoot,
Cambridge, Mass., September 8,1980. -
Hon. EpwaArp M. KXNNEDY,

Chairman, Committee on the Judiciary, U.S.

Senate, Washington, D.C. ’

DzAr SrNatoa KENNepY: Thank you for
inviting me to offer my views on § 501(c) of
the Intelligence Identities Protection Act of
1980, S. 2216. I believe that this provision, if
made law, would violate the First Amend-
ment. : :

There is no doubt, of course, that “the -

Executive {may] . . . promulgat[e] and en-
forc[e] .. . executive regulations{ ] to pro-
tect the confidentiality necessary to carry
out 1its responsibilities in the fields of inter-
national relations and national defense.*
New York Times Co. v. United States, 403
U.8. 713, 729-30 (1971) (Stewart, J., joined

by White, J., concurring). Nor is there any -

doubt that “Congress {may) ... enact . . .
criminal laws to protect government prop-
erty and preserve government secrets.” Id.

- &t 730. But the First Amendment severely
circumscribes -the - Government’s power to -

achieve such ends by punishing journalists
and other private citizens for repeating or

- publishing truthful information either (1)
lawtully derived or deduced from informa-
tion that has already found its way into “the
public domain,” Coz Broadcasting Co. v.
Cohn, 420 U.S. 469, 495 (1975), or (2) Inno-
cently received as a “leak” from someone
with access to classified, or otherwise confi-
dential, government materials. Landmark
Commaunications, Inc. v. Virginia, 435 US.
829. 837-46 (1978). T - -
The need for secrecy In the forelgn in-

_ telligence sphere is among the most press-
- Ing of governmental interests. Cf. id. at 849
in judgment).
But this cannot obscure elther the priority
Riven by the Pirst Amendment to “public
scrutiny and discussion of governmenta} af-
fairs,” id. at 839 (majority opinion); New

. 1The provision reads as follows:
“(c) Whoever, in the course of a pattern of
activities intended to identify and expose
covert agents and with reason to believe that
such activities would impair or impede the
foreign intelligence activities of the United
States, discloses any information that identi.
fies an individual as a covert agent to any
individual not authorized to receive classified
information, knowing that the information
80 disclosed 50 identifies such individual and
that the United States 1s taking afMrmative
measures to conceal such individual’s classi-

fied Intelligence relatlonship to the United -

States, shall be fined not more than $15,000
or imprisoned pot more than three years or

o it eme o e

LA
R

Bernard Wolfman, Proleuor'p{ I..sw. Har- .

. ful governmental und

public domain.” Id. at 840.

York Times Co. v. Sullivan, 376 U.S. 254,
289-70 (1964), or the correlative principle
that no governmental restriction on “unin- -
hibited, robust, and wide-open” political
debate, id. at 270, is constitutionally accepte
able unless— .

(a) the restriction 1s designed to achieve a
compelling governmental objective, and is
narrowly drawn to achisve nelther more nor
less; and S -

(b) .the. restriction’s enforcement in a
given cass is shown to be truly essential to
achieve that compelling governmental Ine
terest. - . LT

Ses First National Bank v. Bellotti, 435
U.8, 765, 787 (1978); In re Primus, 438 U.S.
412 (1978); Buckley v. Valeo, 424 US, 1, 28-
(1876) (per curiam). Section 801(c) quite
clearly fails to meet thess tests. -

- The provision's proscriptions—which 8p~
ply even when lawfully obtained, and even
“disclosed”™ was lawfully obtained, and even
when the only result of its suppression would
be to stifte criticlam or of alleged
governmental . ineptitude or wrongdoing-——
are not limited to cases In which a judge or
Jury. finds that “disclosure” of the infor-.

..mation in question has harmed, or is likely

to harm, the safety or sscurity of any in-
dividual or the success of any specific law-
. Cf. Bridges v.
California, 314 US. 252, 263 (1941); Penne-
kamp v. Florida, 328 U.8, 331, 34T (1946);
Craig v. Harney, 331 U.S. 267, 378 (1947);
Wood v. Georgia,-370 U.8. 375 (1962). The
provision ‘at issue would impermissibly
penalize unauthorized disclosures without
requiring any such showing of actual or

- probable harm. :

. It 18 no answer that the disclosures for
which § 501(c) prescribes punishment with-
out requiring such a showing of injury are
limited to disclosures made “in the course
of a pattern of activities intended to iden-
tity and expose covert agents and with rea-
son to belleve that such activities would
impalr or-impede the foreign intelligence
activities of the United States.” Indeed, the
vague “pattern of activities” requirement
demonstrates that the proposed law would
be anything but closely fitted with the re~
striction’s ostensible purposes. For dis-
closures of the identities of our covert agents .
and operatives abroad, however harmful or
threatening, would not be forbldden under
§501(c) unless lgnde “in the course of a
{specified] pattern of activities,” while reve-
lations that do not imperil any individuals
or operations would be punished under § 501
(c) whenever made by tainted by
their association with the forbidden “pattern
of activitles”—activities that, standing alone,
might otherwise be wholly lawful and, in
fact, themselves entitled to First Amend-

“ment protection. Thus it is also no an-

swer that punishment 1s limited to dis-
closures made “in the course of [such] a
pattern of activities” with knowledge “that
the - United -States is affirmative
measures to conceal [an} individual's clas-

3 Thus, for example, despite the undsputed

- importance of preserving the confidentiality )
- of a state’s judiclal disciplinary proceedings,
. Landmark Communications, Inc., supra, 438

US. at 834-36, not even the state’s “inter-
est in protecting the reputation of its judges,
nor itz interest in malataining the institu-
tional integrity of its courts is suficient to
Justify . . . punishment of [unauthorized
disclosure].” id. at 841, when such disclosure
is made by “third parties” and consists of
“truthful information regarding [the] con-
fidentlal [judiclal] proceedings.” Id: at 837.
‘The Supreme Court so held “even on the as-
sumption that criminal sanctions do in tact
enhance the guarantee of confidentiality,”
id. at 841, and even when the information at
issue had been withheld by law from the

Cowl e, T e
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sifted intelligence relationship:to the United

Approved

States.” Even. under such: circumstances—.

and assuming that any matter so vaguely

defined can be “known"—$§ 501(¢) would not -

requirs the Government to prove any casual
link between the culpable disciosurs and a
harm that would justity punishing i, - -
This mismatch between the Government's
chosen means and its professed ends not only
dooms § 501(c) on its face but also under-
scores doubts, independently generated by
the provision's history, about its true alms,
and, about thoss of § 501 as & whole. C/. First
National Bank v. Bellotti, 435 U.S. 788, 793

(1978). Needless to say, protecting the image

and reputation of governmental officials and
agencies, or the smooth operation of govern-
mental programs immunized from public ex-
amination ant critique, is insuficient Justi-

fication “for repressing speech that would.

otherwise be frese.” New York Times Co. v.
Sullivan, 376 US. 354, 272-73 (1964), Thus,
for example, the provision's restrictions on
- disclosure cannot be justified by the Govern-
ment’s wish to preserve the CIA’s “ ‘plausible

deniability,’ * or to avold “ ‘poiitical cutcry”* .

over American covert operations in foreign
countries, or otherwise to preserve, among
other things,

gets"™ of recruitment abroad. New York
Times, Beptember 6, 1980, at 23, col. 1
(quoting testimony of Prank O. Carlucci,
Deputy Director, CIA, before Senate Judiclary
Committes on September 5, 1980). Such Jus-
tifications bespeak purely political purposes
beyond the Government's power to accoms
plish by stifling protected speech. Moreover,
such congressional action,.frankly targetiing
for special restrictions on First Amendment

activities a readily identifiable group of pri-.

vate citizens—in this case, apparently a

group of journalists assoclated with the

Covert Action Information Bulletin—bears
8 distressing resemblance to past legisiation
whoss purpose to punish dissenters or penal-
ize partisans of defeated eriemy causes was
evident from the legislation’s face or his-
- tory—and which was hence Invalidated by
the Supreme Court as a forbidden ex post
Jacto law or bill of attainders>
For the reasons I have sought to articulate
8bove, I believe that § 501(c) would violate
the First Amendment if enacted. Accord-
ingly, I recommend that at least this provi-
sion of § 501 be deleted from S. 2218,
Sincerely, ‘ ’

YaLe UNIVERMITY Law Scwmoor, -

New Haven, Conn., September 8, 1980,

How. Epwarp M. Exnnepy, - )
U.S. Senate, Lo -

Committee on the Judiciary, - S
Washington, D.C. Teoe o
Dzas Sxwaror KenNwipY: This is in reply
to- your letter of August 28 asking me to
comment on section 501(c) of 8. 2216, now

pending before your committes. - . -
In my judgment Bection 801(cy would
seriously curtall freedom of expression in
the United States and viclates the constity.
tional right to freedom of speech and of the
bress as embodied in the First Amendment,

The essence of Section 501(c) is that it
establishes a criminal penalty for the * ¢ »
of any information that identifies an {ndi-
— .

8 Ses United States v. Brown, 381 U.S. 433,
453, 455-56 (1985) (invalidating law probibit-
ing members or supporters of Communist
Party from holding unton office); United
States v. Lovett, 328 U.S. 203, 315 (1048) (in-
validating law barring those named as sub-
versives in HUAC investigations from federal
employment); Ez parte Carland, 71 U.S. (4
Wall.) 333 (1887) (invalldating Iaw forbid=
ding supporters of Confederate cause to prac-
tice law in federa} courts); Cummings v,
Missouri, 71 US. (4 Wall) 277, 323 (1887)
(Invalidating law banning such persons from
practice of any professton).
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. vidual as an undercover agent or informant

of .an intelligence agency. The. prohibition
applies not only to a government employes
or former employes or to & person who has
entered Into a trust relationship with the
government, but of any person, regardiess of
.any connection with the government. The
information which is forbidden to be dis-
seminated !s not only classified information,
but information that is not classified, in-
formation readily avallable from non-gov-
ernmental sources, and information already
in the public domain. The proviston extends
not, only to informsation that reveals the
name of an undercover agent or informer
but to any information that might tend to

identify such a person in any way. It is rare .

that an account of a particular intelligence
operation can be described or discussed withe-

uding information that may point
to the identity of participants in that

It Is true that Section 80i(¢) contains
limitations that narrow the application of
-the provision upon snalysis, however, these
limitations are themselves limited: .

(1) Section 801(c) applies only .where
there is “a pattern of activities” intended to
identify and expose covert sgents. This is

proposed a3 & major lmitation, desizned to -

exclude isolated, incidental, or unintended
disclosures. But clearly it affords very little
protection to persons wishing to criticize,
expose, or discuss the operations of inteill-
gence agencles. Literally, the phrase “pattern
of activities” does not even requlre that
there be an exposurs of more than a single
agent or informant; the of discove
ering a secret agent or informant ‘in itself
would involve a set of “activities” that could
“pattern.” And ususlly the
“patiern of activities” would be intanded- or
found by a jury to be intended, to iden-
tify agents or informants. In other words a
Journallst, scholar, or political figure could
hardly take much comfort from the “pattern
of activities” requirement. .
The fact is that a distinctlon between
those who engage in exposure of intelligence
operstions as s major oocupation, and an
investigator who writes & single article, can-
not ‘be formulated. Nor would such s als-
tinction avold First Amendment problems.
(2)- Section 501(c) 1s also limited to situa~
tions where the parson charged with crime
has “reason to believe that such activities
would impalr or impesde the foreign intelli-
gence activitles of the United States” Yet

" this condition would virtnally always be met

where a journalist or scholar is u $
a critical investigation of the workings of an
intelligence agency. In overy case where the

< . government seeks to withhold - intormation

and that information escapes  its. grasp it
can be sald that the disclosure “Impairs or
impedes” the government operation. .. .
.. {3) The provision is limited to the iden-
tification and disclosurs of “covert agents. ™
However, the definition of covert agent in-

States or who have 30 served within the last
8 years.* It also includes all United States
citizens who are undercover agents or in-
formants in connection with the counter-

- intelligence or counterterrorism operations

in the United States of the FBI; ant all
aliens, inside or outside the Unitad States,
who are present or former undercover agents
or informants of the intelligence agencies
“foreign intell-
gence” are covered. This includes all those
domestic operations of the FBI which are
classified by that sgency as counterintelli-
gence or counterterrorlsm. Since many ine
dividuals, assoclations, political partles, and

Pt
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* The 5 year provision 1s not applicable to
“Informants” who are United States citizens,
CEP en T . ‘_
. -7 R

- other groups have some connection with for.x:

" United States is extensive.

- this latter respect, since s

i

-
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eign countries,. or some information per.
taining to foreign countries, the application
of Section £01(c) to FBI operations {n the

(4) Section 501(c) also- provides that dfp.
-closure be made by & person “knowing that -
the.information disclosed . . . identifies an -
indtvidual nacovert-gmandthutho:
United States is taking afirmative measures. :
to conceal such individual'’s cinssified intet-
ligence relationships to the United States.”
Agaln, this condition could easily be met in
any prosecution, where the government -ts
seeking to punish s person for publishing
an account of an intelligence e

It is plain that Section 501(¢) would fm<
pose substantial and wid -yestrictions -
upon. discusston of the operations of the in-
telligence agencies in the United
-abroad.. Journalists, editors, and
of the medis wm;ld be subject
penalties, up to 3 years
porting any information
intelligence” activities of
FBI which might lead
particular individual This .
botruoevenuthomdmdudlnmmhul -
been guilty of the N
Scholars, research institutions, and other
centers of learning would be subject to the
same restraints. Ordinary citizens could mot - -
oven engage in conversation whers names
were mentioned or ident
.closed. A political organization Infiltrated by -
undercover agents or informers could not
even discuss the problem, publicly or pri-
vately. Moreover, even where the statute dia -

i

might be construed to td ® particular
government official, the right of citizens to
Investigate what thetr government is doing,
to criticize its actions, and to seek demo-
cratic chauge becomes virtually tmpossible..
- Most important of 8ll, the restrictions in
Section 501(c) apply to Informatton that 18
Unclassified, avaliable to all, and already tn
the publtc domalin. They apply regardless of
whether the person
& government agent or employes, or had any
trle‘latlon of trust with t

ey &pply regardless of how many times

earlier circumstan

1
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ces, the in-
been previously revealsd. Im

follows each dissemination of & _4 .
alecc 5((1’!1 (h;rormstxon. the provisions of Sec. -
on €) constitute s classic example of - -
an official secrets act. - . ' . -
Under these circumstances it s plain that
Section £01(c) violates both ths letter ana . -
the spirit of the First Amendment. Free and
open discussion of public issues les at the
heart of that constitutional guarantes. The
fact that such discussion mpy “Impair or

under what
formation haa
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government affairs by private
citizens. . I K]

More specifically, the Supreme Court has
consistently held that the government can-
not prohibit the dissemination of informa-
tion that is publicly avallable. or that has
escaped its efforts to keep secret. Thus In
Coz Broadcasting Co. v. Cohn, 420 U.S. 489
(1975), the Supreme Court dealt with a
Georgia statute which prohibited the pub-
lication of the name of a victim of rape.
The broadcasting station with vio-
lating this law had obtalned the name from
public records in the case. The. Court held
that the Pirst Amendment precludeq any

- . . = -

N




" September-30,'1980

- Habllity on the part of the brosdcasting .

station. The Court explained: - = - --*

“The freedom of the press to publish tha
information appears to us to be of critical
importance to our type of government in
which the citizenry is the final judge of the
proper conduct -of public business.-. ... At
the very least, the First. and Pourteenth
Amendments will not- allow - exposing the
press to llablilty for truthfully publishing
information released to-the public in oficlal
court records. If there are privacy-interests
to be protected in judicial proceedings, the
States must respond by-means which avoid
public documentation- or other exposure of
private tnformation.” (pp. 495—498).

In accord, with respect to the publication
of the names of juvenile delinquents, where
the information was obtained from moni-
toring police band' radios and from ‘inter-
viewing witnesses, is Smith v. Daily Mol
Publishing Co., 443 U.8. 97 (1979). :

Likewise, in Landmark Communications,.

Ine. v, Virginia, 435 U.B. 829 (1978), the
Supreme Court had under consideration a
Virginis statute which imposed a crimtnal
penalty upon any person who divulged in-
formation concerning the proceedings of the
Virginia Judicial Inquiry and Review Com-
‘mission, a state tribunal empowered to hear:
complaints about the disadility or miscone
duct of judges. A Virginia newspaper, which
had obtained its information by lawful
means, was convicted under the statute far
publishing material about an inguiry pend-
ing before the Commission and identitying
the judge under investigation. The Court re-
versed the conviction as a violation of the
First Amendment. ’
" “The operation of the Virginia Commission,
no less than the operation of the judiclal
system {itself, is a matter of public interest,
necessarily engaging the attention“of the
news media. The article published by Land-
mark provided accurate factual information
about a legisiatively. authorized inquiry
pending before the Judicta) Inquiry and Re-
view Commission, and in 30 doing clearly
served those interests in public scrutiny and
discussion of governmental affairs which the
First Amendment was adopted to protect.”
{p. 839). . e AT -

Again, & similar situation was presented in
Linmark Assoclates, Inc. v. Willingboro, 431
U.8. 85 (1977). Here the prohibition agalnst
dissemination of public informstion cone
sisted of & town ordinance forbldding the
display of “For 8ale” or “Sold” signs on resi-
dential property. The alm of the ordinance
Was to prevent panlic selling and white fiight
to the suburbs. The Supreme Court, in stiik-
ing down the ordinance; analyzed the “cone-
stitutional defect™ in the following terms: -

“The Township Council here . . . acted to
prevent its residents from obtaining certain
information. That information, which per-
tains to sales activity in Willinghoro, Is of -
vital interest to Willingboro restdents, since
it may bear on one of the most important
decisions they havé a right to make: whers
to live and raise their families. The Council
has sought to restrict the free flow of this
dats because it fears that otherwise. home-
owners will maks decisions tnimical to what
the Council views as the homeowners® self-
Interest and the corporate interest of the
township: they will choose to leave town. . ...
If dissemination of this information can be
restricted, then every locality in the country

. Can suppress any facts that reflect poorly on

the locality, so long-as a plausible claim can
be made that disclosure would cause the
recipients of the information to act “rra-
tionally.’” (p. 98). ) :

. Quoting an. earller case the Court con-
c[uded: . . . [N . .
“There is . . . an alternative to this high- \

1y paternalistic approach. That aiternative is

to assume that information is not in itself
harmfui, that people will perceive thelr own

N
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“best interest if only they are well enough
informed, and-that the best means to that
end is to open the channeis of communica-
tion rather than to close them. . . . But the
choice among these alternative approaches
is not ours to niake or the Virginia
Assembly‘s. It 1s precisely this kind of chotce,
between the dangers of suppressing Informa-
tion, and the dangers of its misuse if it is
freely avallable, that the Pirst Amendment
makes for us.” - - i
It is argued that Section 801(c) can be
reconclled with the First Amendment on the
theory that the government'’s interest in na-
tional security outweighs the admitted in-
vasion of First- Amendment rights. It is by
RO means -clear that the Supreme Court
should, or would, apply a balancing test in
& case where the statute undertakes to penal-
1ze the publication of information that is in
“the public domsin. See, o.g., Linmark Assoct-
ates, Inc. v. Willingboro, suprs, Miami Herald
"Publishing- Co. v. Tornillo, 418 U.8. 241
- (1974). Even:-if 1t were to do 80, however, the
Court would uphold Section 501 (c) only if it
determined that national security interests
‘“overwhelmed"” the First Amendment inter-
ests, and only if no other method was avail-
able for the government to protect its foreign
intelligence operations., It would appear

doubdtfut that the government could make .

either showing, much less both. The impact
on First Amendment rights is drastic and
extensive, whereas the interference with in-
telligence activities has been occasional and
not decisive. The intelligence agencies have
managed to function until now without ben-
efit of the criminal sanctions here requested.
Moreover, as S. 2216 itself recognizes in Sec-
‘tion 303, there are other methods, Including
arrangements for more effective cover, to deal
with the problem. . :
My conclusion is that, both as a matter of
constitutional mandate and as a matter of
policy, Section 501(c) should be rejected,
Once our nation accepts the proposition that

the First Amendment can be overriden by the

routine demands of national security there is

no end in sight. The whole system of freedom

of expression would be endangered. N
You also have requested me to comment

© ,~bn the proposal of Senator Bayh to narrow

the provisions of Section 501 (c). This amend-
ment would require an intentlon to impair
and impede foreign intelligence activities by
identitying and exposing covert agents,
rather than merely requiring “reason to be-
lleve” that disclosure would have that effect.
‘While Senator Bayh’s proposal would de-
mand some additional proof by the govern-
ment It would not, In my Judgament, ap-
preclably lessen the infringement upon First
Amendment rights. Citizens have the right
to criticize and expose government activities
whether or not they intend to impalr or im-
pede them. . N
Your third question concerns the consti-
tutionality of the “born classified” concept.
For reasons already stated, such an approach
-Seems to be an unprecedented violation of
First Amendment principles. L
Sincerely,. . . e
e e e THOMAS EMERSON,

. TH= UNIVERSITY oF CHICAGO, :
. - . THELaw Scmoor,

; Chicago, Ill., September 4, 1980.
Senator Epwaro M. Krwneny, . PO
Commitee on the Judiciary, - .
U.S. Sencte, Washington, D.C. " .

DeAr SeNaTor: I am more than haopv to
offer my thoughts on 8. 2216, uncertain
though they may be. S. 2218 is a carefully

drafted. thoughtfully considered attempt to -

deal with an unquestionably serious prob-
lemn. It.is not, However, free of constitutional
doubt, ‘Although the bill certainly seems
“reasonable” on its face, this is not dispost-
tive, for the Supreme Court long 8go’'aban-
doned the use of ad hoc inquiries as to mere

~

-

of first amendment interpretation.
Moreover, any effort of government to
suppress the publicatton or disclosure of
truthful tnformation ' about governmental
affairs must be approached with extreme
skepticism. Indeed, in the entire history of
our nation, there is not a single instance in
which the Supreme Court has actually up-
held such a prohibition, and one is tempted
to conclude that such suppression is per se
inconsistent with the premises underlying
the first’ amendment.
however, the Court has indtcated in dictum
on several occasions that such restraints
might, In extraordinary circumstances, be
permissible. See, ¢.9., Near v. Minnesota, 283
U.S. 697 (1931) (statement In dictum that
prior restraint on disclosure of troop move-
ments in wartime might be constitutional).
The bottom line, then, is that there i3 no
direct precedent governing the constitu-
tionallty of this legislation, and there is no
simple formula or set of formulae that one
can mechanistically apply to obtain an easy
‘answer. It Is clear, though, that such sup-
pression, if ever constitutional, is valid in
only the most carefully defined, narrowly
circumscribed, and most compelling -of

In assessing the constitutionality .of 8.
2316, then, it will be ussful to focus on
three separate, but not unrelated, constd-
erations. First, there is the “value” of the
speech suppressed. Any inquiry into the
“value” of expression is of necessity prob-
lematic, but the Court has.in the past un-
dertaken ' such inquiries (e.g., obscenity,
Ubel, fighting words) and a-case can be
made for their legitimacy. From that per-
spective, S. 2216 can at least arguably be
sald to focus on speech that i3 of only “mar-
ginal” first amsndment value. 8o long as the
blll applies only to the exposure of agent
identities, and 80 long as ths agents whose
identities are disclosed are not themssives
alleged to have ‘engaged in any especially
newsworthy activities so as to make thelr
identitles of special publlc concern, there
seems little public need for the information.
Although the public may have an interest
in learning sbout the types of persons who
serve in these capacitiss and about their
general activities, there would seem ordi-
narily to be no appreciable interest in learn-
ing the specific identities of the agents. As
in the invasion of privacy context, where
lower courts have tended to permit restric-
tions on speech involving non-newsworthy
individuals, the mere 1dentities of the
seems ordinarily of relatively -slight first
amendment value. This is, of course. a tricky
Judgment as applied to governmental om-
clals, but the analogy is not unhelptul. .

This does not end ths matter, howsver, for
the question remains whesher 8. 2216 13 suf-

-circumstances.

ficiently limited to take advantage of this.

analogy. Suppose, for example, Congress en-
acted a law prohibiting the disclosure of
agent !dentitles even when the “speaker™
belleved the agent to have acted unconstitu-
tionally or otherwise unlawfully.-Such s law
would, in my view, violate the first amend-
ment. As & general proposition, government
may not, consonant with established prin-
ciples of free expression, prevent disclosure
of its own wronedolng, except perhaps in the
most extraordinary circumstances. This
seems also to be the view of the Committee.
(See Report at pp. 16, 18). How, then, does
8. 2218 it into all! thls. The Revort main-
tains that the bill is not designed to “affect
the First Aemndment rights of thoss who dis-
close the identities of agents as an integral
part of another enterprise such as news mea-
dia reporting of intelligence fallures or
abuses, academlc studies of U8, government
policles and programs, or a private organiza-
tion’s enforcement of its internal rules.” (Re-
port at p. 18). } i N

:
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““reasonableness™ ‘as an appropriate means -

At the same time,-

agents
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nfortunately, S. 2316 does not explicitly
' eng)nco such, s limitation. Rather, as
drafted, it relies solely upon the “pattern of
activities” clause to limit the bill’s scope.
This is inadequate. The clause is ambiguous
and is subject to easy manipulatfon. More-
over, it might (and probably would) cover &
newspaper or other publication that mede 8
yegular practice of investigating undercover
activities in order ta expose abuse. In short,
5. 3216 ssems to me insuficlently precise in
thhrmrdwumth.domdsottho
first amendment., . i
The Bayh substitute, by requiring an in-
tent “to impair or impede the foreign .en-
telligence activities of the United States,” is

preterable. Although the intent requirement

may in operation generate some unwanted

loopholes, it also provides at least some as-
surance that the law will be applied only to
those who are the intended targets of the
legislation—"those who make it their busi-
ness to ferret out and publish the identities
of agents” with an eye toward frustrating
legitimate governmental activity. (Report at
p. 18). In this light, the Bayh substitute
seems not only preferable, but constitu-
tionally essential if the legislation is to come
port with the first amendment. :
The second consideration that should be
taken into account is the strength and na-
ture of the government’s interest. According
to the Report, disclosures of the sort .pro-

hibited by S. 2318 have the potential (1) to-

place intelligence personnel and their fami-
lies in physical danger; (3) to undermine the
effectiveness of trained sgents by “blowing™
thelr cover; and (S) to create s sense of dis-
trust on the part of foreign sources, thus
chilling their willingness to cooperate with
American agents. (See Report at pp. 8-9). No
doubt all of those efects do occur. But surely
they do not occur every time an agent’s iden-
tity is disclosed. And although the bill is
apparently drafted with an eye towards lim-
icing its overbreadth in this regard; the
overbreadth remains. There will, in other
words, be some circumstances in which the
bill would authorize conviction even though
no substantial harm, actually resulted from
the disclosure. o

By analogy, in the "incitement” context,
the Court has held that even express incite-
ment to crime may not constitutionally be
punished unless, on the facts of the case,
there was a likely and imminent danger that

the speech would bring about some actual

harm to the State. See Brandenbdurg v Ohio,

393 U.S. 444 (1069). Similarly, in this con-

text, it may be necessary that prosecution be
limited to only those instances in which dis-
closure is likely to bring about an immi-

nent harm of the sort identified above. Al--

though proof would no doubt be difficult, it

should not be easy for government to sup- -

preas truthful information about its affairs.

Third, there is the question whether the
suppression is “necessary” to achieve the
government's underlying goals. Put another
way, i1s the legisiation the “least restrictive
means” of reaching the desired end? In

Nedraska Press Association v. Stuart, 427 U.8.

539 (1976), the Court held that government
could not suppress the revelation of *“con-
fidential” information unless it had first ex-
hausteqd all less restrictive means of prevent-
ing disclosure. Although Stuar? involved &
prior restraint, the same principle is appli-
cable here as well. . Lo
By prohibiting anyone with authorized ac-
cess to classified information to disclose
agent identities, 8. 2218 goes a long way
toward meeting this requirement. As the Re-
port notes, however, in at least some in-
stances the information is obtained through
surveillance and Investigative techniques
that do not involve access to classified in-
formation. To the extent this is true, it may
be that the biil should make those activities

for woe .

A T
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_criminal before it attempts to prevent pub-
lication, on the theory that criminalizing the
information-gathering techniques is & less
restrictive pay of dealing with the underlying
problem. This seems, however, & rather minor
objection. -

; Pinally, 1t does not seem to me that the bill
must constitutionally be limited to only
those disclosures that derived from classified
documents. 8o long as.the harm to the gov-
ernment is demonstrated and the informa-
tion cannot be sald to have entered the “pub-

lic domain,” I ses¢ no constitutional objec-

tion to the “born classified” concept. -

In sum, then, legislation directed against
these sorts of abuses can at least conceivably
be constitutional, but 8. 2216 clearly needs

further refinement and narrowing if it is to -

‘come. even closer to passing constitutional
muster. - .

. Altbough you have not solicited my oplz-

n a8 to the wisdom, as opposed to the con-
stitutionality, of such legislation, I feel
constrained to state simply that the consti-
tutionality of suppression does not establish
that it is good policy. The snactment of 8.
2316 can lead to the adoption of.similar laws
by state and local governments concerned
about protecting the confidentiality of their
undercover operatives. And this can in turn
lead to further efforts to suppress disclosure
of “confidential” governmental information.
Thers is always a risk in letting the cat out
of the bag, and in this area, perhaps more
than in any other, a sense of caution and
self-restraint, even beyond that called for by
the Constitution, is always good policy..

Due to the shortness of time, many of the
views expressed herein are tentative, at best.
I hope they are nonetheless of some assist-
ance. Should you have any further desire for
my advice on this matter, pleass feel free to
call on me at any time. :

Sincerely yours, : T,
. GrorrreY R. STONE, )
s _Professor of Law.

Prnr B. KURLAND,
-Chicago, 1U., September 25, 1980.
Hon. EbwWARD KENNEDY, |

Chairman, U.S. Senate Committes on the

Judiclary, Washington, D.C. ’
Dpax BENATOR KENNEDY: In response to
your request, I can frame my opinion on the
constitutionality of § 501(c) very precisely. I
have little doubt that it is unconstitutional.
I cannot see how & law that inhibits the pub-
lication, without maliclous intent, of infor-
mation that 1s in the public domaln and pre-
viously published can be vallid. Although I
recognize the inconstancy and inconsistency
in Supreme Court decisions, I should be very
much surprised if that Court, not o speak
of the lower federal courts, were to legitimize
what 1s, for me, the clearest violation of the
PFirst Amendment attempted by Congress in

.. Sincerely yours, = o T
W e e PR B, KURLANDS

T, e—

© - AMERICAN SOoCIXTY -
. op Nxwsrarex Eorronrs,
Sor - . September 16, 1980.
Hon. Epwarp M. KENNXDY,
Chairman, Senate Judiciary Committee,
Dirksen Senats Office Building,

" Washington, D.C.

. Dzar Mz. Crafruarn: I write to you in my
capacity ss President of the American Soclety
of Newspaper Editors. The Soclety represents
more than 850 directing editors of daily news-
papers throughout ths United States.

ASNE 1is committed to the proposition that
the press has an obligation, fiowing from its
privileged position under the First Amend-
ment to the United -States Constitution, to
provide complete and accurate reports on the

perfor of all branches of government——
. T e . ‘.:‘. 4, ?iv\ oL v .,
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reports upon which citizens may base ree~
soned and informed decisions on public af-
fairs. We belleve history makes clear that
reporting on activities of intelligence agen-
cles has in many cases been esssntial to im-
portant public-policy decisions.

In this regard we are concerned about the
reach of 8. 2016, the Intelligence Identities
Protection Act. We have no quarrel with the
intent of the bill, but we believe it casts too
‘wide & net. .

In particular, Section 501(c)-of S. 2216 is
fatally flawed from & constitutional stand-
point because it appears to allow prosecution
snd punishment of those who publish un-
classified information that is In the public
domain, We believe that this bill must be re-
vised to make clear that it does not apply to
the distribution of news and cther constitu-
:l:on;uy protected forms of speech, including

We belleve that unless both the langusge

of the bill and its legislative history make ab- .

solutely clear that it is not intended to pune
1sh those who publish unclassified informae
tion that is in the public domain, it will be
of doubtful constitutionality. ’

" ASNE and its members appreciate the dif-

.flculty of constructing legislation that gives
_the government adequate tools to halt pur-

poseful disclosure of sgents and informers
names without infringing the constitutional
guarantees of fres speech and press. Ons pos-
sible approach, as we and other groups suge-
gested earlier, would be to limit any criminal
liability to those who have or have had ac-
cess to classified information.

Sincerely,

THOMAS WINSHIP,
- NATIONAL NEWSPAPER ASSOCIATION,
RETEE © September 9, 1980.
Hon. Epwarp M. KENNEDY,
Chairman, Judiciary Committee, U.S. Senate,
Washington, D.C. .
DxAR Ma. CHAIRMAN: We are writing to you

' a8 representatives of several media organiza-

tions which are seriously concernsd with
section 501(c) of 8. 2216, the Intelligence
Identities Protection Act. In our opinion, ssc-
tion 501(c) is fatally flawed from & consti-
tutional standpoint, impinging upon First
Amendment rights in & manner which may
be unprecedented.

Our organizations are committed to the
proposition that the media have an obliga-
tion, flowing from their privileged position
under the First Amendment, to provide com-
plete and accurate reports on the perform-
ance of all branches of government-reports
upon which citizens may base ressoned and
informed decisions on public affairs. We be«
lieve history makes clear that reporting on
activities .of  intelligence agencies has in
many cases been essential to important pub-
lic policy decisions. . pu

.= The members of the media have no quar~ °

rel with the aims of securing .American ine-
‘telligence gathering and protecting the lives
of American intelligence agents and their

-families, but we believe that the constitue

tional principles upon which our commite-
ment is founded cannot be sacrificed to thelr
achievement. Hence, while we recognize that
many Members and staff of both Houses of
Congerss have attempted to reconclle these
legislative imperatives, in our opinion, it has

not been accomplished, and perhaps cannot

be. . .. .

The overriding deficiencias of substantial
concern to our organizations are that section
501(c) may well reach the dissemination of
news and other conatitutionally protected
forms of speech, and that it fails to distin-
guish between classified and unclassified in-
formation as & source for exposing sgents’
identitles. . ) B
Potential foreseeable consequences steme

e F

0, 1980

Y

il e S




Approved For Release 2008/10/29 : CIA-RDP85-00003R000200090005-2
CONGRESSIONAL RECORD —SENATE |

September 30, 1980

ming from the wording- of this ssctlon ine
cludi the prosecution and punishment of
members of the medis and others who iden-
tity an inteiligence agent—including Fed-
eral Buresu of Investigation agents involved
in foreign counterintelligence and counter-
terrorism and who, in the course of official
duties, has committed an unconstitutional
" or unlswful sct, or has clandestinely vio-
1ated a presidential foreign pollcy. Moreover,
it may be that an intelligence agent could
not even identify him—or hersell when dis~

members of the media, historians or qyono .

501(c)'s wording-is the adoption of & “pat-
tern of activities” standard. A “pattern of
activities,” when applied to & journalistic
endeavor, could be. discerned from several
stories critical of an intelligence agency, or,
indeed, within the confines of preparing for
one story. The intent standard appended to
it does not eass the situation for, on many
occasions, the intent of the story is to ex-
pose agents who have abridged law or presi.-
denttal poiicy. “Reason to belisve” must be
interpreted as » far lesser standard than ia-
tent, and can be demonstrated on a far lesser
display of proof. In our view, these s
~would undermins and chill—perhaps to the
point of freezing—surely criticism of, and
possibly any informed and robust public de-
bate about an intelligence agency’s programs,
objectives or directions.

Further, thers is no standard included in
section 503 (c) requiring a showing of “direct,
tmmediate and irreparable harm” to national
security or a “clear and present danger™
thereto, or a similar test. Absent some such

- standard, it Is dificult to see any consistency
with prior limitations on First Amendment
rights found to be constitutional. . .

With these thoughts in mind, we must
ask what would have been the impact on
‘the public's right to know had this section
been enacted at the time of the release of

the Pentagon Papers, or inquiries into the °

Watergate burglary or the CIA's actlvities
within the United States? Certainly, it would
have ralsed a formidable barrier to the type’
of effective reporting which was the hall-
mark of these cases and the conduit of neces-
sary information to the public. 3 .
We strongly believe-that rushing to judg-
ment on this bill in the emotional after-
math of the recent Jamsica incident will
only obscurs the implications for the equally
compelling constitutional interest. ‘There-
fors, we respectfully urge you to deliberate
on this messure thoroughly and carefully,
and accord_appropriate welght to the pres-
ervation of full Pirst Amendment rights.
Sincerely, ) . L e
wnriax C. Roaxzs, Sr., Lo

National Newspaper Association.
RrcEAxD P. KLEEMAN,

Vice President, Washington Assoclation
of American Publishers.
. CEARLES W. BAnLRY,

Chairman, Freedom of Information Com=
mittee, American Society of Newspa-
per Pubdlishers. )

CURTIS J. BECKMANN,

President, Radio Television News Di-

rectors Asosciation. ‘
CreMENS P, WORK, S

Staff Attorney, The Reporters Commit-

tes for Freedom of the Press.
Rosext D, G. Lxwis,

Clairman, Freedom of Information

Committee, Soclety of Professional
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THE ASSOCIATION OP THE BAR, . = < -~
- : or TEE CrTY OF NXw YOREK, .-
. - New York, September 10, 1980.
Re S. 2316 : . .

Senator Enwarp P. KxweNgoy, - -
Chairman, Senate Judiciary Commitiee,

the Congress. Pending that" distribution, I
am writing to you concerning 8. 2216, which
1s currently befors your Comrmittee. .

_ 8. 2318 would make it & crime to discloss
publicly the identity of former or present
undercover intelligence agents.. While we
support such legislation in principle, it is
our Committees’ view, after careful and ex-
tensive- study, that 8. 2218 in its present
form is not consistent with ths First Amend-

to the disclosure of classifisd information
and oriminal penalties should bs imposed
only upon persons having suthorized sccess
to such classified information. -

8. 2216 (3 501(c) does not Mmit eriminal
Hability to disclosure of classified informa-
tion and would subject s broad-range of
persons, particularly members of the press,
to prosecution. In addition, it 1s quite broad-
1y drafted, using lsnguage that is incapable
of being clearly interpreted, as any criminal
prohibition must be. In our consldered view,

_such a broad swesp to the statute would

render t$ unconstitutional under both the
Pirst Amendment and the Due Process clauss
of the Pifth Amendment, and undesirable as
» matter of sound public policy. As the
Supreme Court has repeatedly recognized,
the media have the right to publish “what-
ever Information the medis acquires™
(Houchins v. KQED, Inc., 438 US, 1, 13-14
(1978) (Burger, CJ.)). We do not think that
this exercise of constitutional rights should
be chilied by uncertainty as to whether a
publication, even if motivated by the very

best and purest ideals of American journal-

Asm, might later be found to have been pub-

" yished in violation of an overbroad and
fmprecise criminal statute which is capable
of being interpreted far beyond the sponsor’s
intentions. .

In our Committee’s view, § 701 of 8. 2284 a8
originally drafted, and §203 of H.R. 6820
contain preferable formulations of legisla-
tion in this area. I enclose an excerpt from
our report which discusses these alternatives
and S. 2218 in greater detall. :

If you or members of the Judiciary Com-
mittee would like any additional information

on this mtggr. plpa.se feel p‘oo‘to call upon
L Respectwlly, | TEHA -~ ot

R B e B

‘ EXCERPT FROM “THE NATIONAL INTELLIGEN srNce

_ACT OF 1980: AN EVALUATION AND AN ErI-
. TAPR™ .. N s onny e R
D. Prohibiting Disclosure of Identities of

Undercover Intelligence Agents.—

- We fully understand, and support, & provi-
sion which attaches criminal penaities to the
public disclosure of the identities of present
snd former undercover intelligence agents,
informants and operatives. We think that
both § 701 of §2284, as originally drafted,
and § 202 of the Aspin bill properly met this
need, unlike the Moynthan dill, which we
think went much too far. co

. We do have one substantial area of dis-
agreement with § 701 of the original 8. 2284.
That section would have permittéd prosecu-
tion (for publicly disclosing the identities
of intelligence agents) of anyone “knowing

g e
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or having reason to know that the informa-
tion disclosed so identifies such individ-
ual . . .” (emphasis added). In our view, the
“having reason to know™ standard

too vague and broad, and should have no
place in a criminal statuts. We prefer the
formulation contained in § 202 of the Aspin
bill, which permitted prosscution only when

- the individual made the disclosure “know-

ing’” that the information revealed the {den-
tity of an intelligence operative.

In general, we believe that the criminal
prohibition should be limited to tbs dis-
closure of classified information and that
criminal penalties should be imposed only
upon persons having authorized access to
such classified information, and not to others
(such as news media and publishers) sw/ho
might exercise their First Amsndment rights
to publish information revealed to them.
Section 701(¢) of original 8. 2634 made clear,
we think, that there was no intent that any
such persons be prosscuted for the exarciss
of their Pirst Amendment rights under
theories such as alding and abetting, con-
spiracy or misprision of felony. r

By contrast, the Moynihan bill (8. 2216),
as Introduced, was oObjectionable because
(1) 1t 414 not limit criminal Ltabllity to dis-
closure of classified information and (3) it
would have subjected persons to prosecution
for alding and abetting, conspliracy and mis-
prision of felony, Iif it could be shown that
they “acted with the intent to impair or

impede the foreign intelligence activities of -

the United States.” ® We do not think that
an exercise of First Amendment rights should
be chilled by uncertainty ss %o whather the
publication might later be found to have
been committed with such intent® -. -

Finslly, we approve of the additional de-
fense in § 701(d) of original 8. 2284 that “it
shall not be an off ** under this section
“to transmit information directly to the
House Permanent Select Committee on In-
telligence or to the Senate Select Committes
on -Intelligence” That safeguard provided
not only a brake upon overzealous prosecu-
tion, but would have added yet another stons
to Senator Huddleston’s "foundation”™ of
congressional oversight. . .

COMMITTER ON THR JUDICIARY,
Washington, D.C., Septembder 29, 1980.

Hon. CHARLES RENTREW,
Deputy Attorney General,
U.S. Department of Justice, .
Washington, D.C.

Dzxas Junc: ReNrrzw: As you know, the

Judiciary Committee rocently reported a bill -

to protect CIA agents from unauthorized dis-
closure of thelr identities. The Judiciary
Committee amended the Intelligence Come-

_ mittee’s version of that bill bacause it fearsd
"~ that the bill ss written threatened
" cassarily to interfere with Frestom of the

unne-

Press, The Judiciary Committes sought to
avoid a serious Pirst Amendment problem. -

During the past week the staffs .of the .

Judiciary Committes and the Intelligence
Committes have met and tried to resolve
the differences between the two versions.
They have tried to find language that would
help to protect the bill from Constitutional
attack without interfering with the bill's
basic purpose—the protection of covert
agents. Any such agreed upon language'
could be offered as a floor amendment as &

substitute for the Judiclary Committes's -

amendments; it would help to secure speedy
enactment of the bill into law. .-

In an effort to break the impasse over
language, my staff has provided your staff
with @ proposal. For your conveniences, &
copy is attached. - - . . L

I belleve that agreement on langusge of
this sort or acceptance of & modified version

iy

. L .
A

was far -
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of Judiciary Amendment -No. 3 would re-
solve .the controversy surrounding the bill
and would lead to its speedy enactment. Be-

. cause of the time problem produced by the.

end of the session, I should appreciate a rg-
sponse setting forth the Administration’s
views at the soonest possible time. .
Thank you very much for your help,
With best wishes,, ... - ]
. .. Epwarp M, KENNEDY.

STAFP PROPOSAL -

1. The version of “c” attached.
2. The report language attached.
8. Section 503 drop :

ped.
4. “Covert agent” redefined for purposes of -

“c"” to include only persons working for the
United States abroad. : )
5. The following sentence added:
. “The provisions-of this title shall be con-
strued s0 a8 not to inhibit the exercise of any
right protected by the Pirst Amendment to
the Constitution.” T
6..The Judiclary amendments dropped with
the possible exception of an “expedited court
test” amendment (though no expansion of
“standing.”). N o

—— L

“IMPAIR OR IMPEDE"-~—JEOPARDY

(c) Whoever, in the course of a pattern of

activities undertaken for-the purpose of un-
covering the identities of covert agents and
exposing such identities (1) in order to im-
pair or impede the effectiveness of covert
agents or the activities in which they are
engaged by the fact of such uncovering and
ezposure, or (2) with reckless disregard for
the safety of covert agents discloses any in-
formation that identifies an individual as a
covert agent to any individual not author-
1zed to receive claasified information, know-
ing that the information disclosed so iden-
tifies such individual and that the United
States 13 taking afirmative measures to con-
ceal such individual’s classified intelligence
relationship to the United States, shall be
fined not more- than $15,600 or imprisoned
not more than three years, or both.

REPORT LANGUAGE

In agreeing to strike sectlon 502(e) and to
amend section 501(c) we are acting with a
common understanding on the scope of sec-
tion 501(c) among the sponsors of the bill
and the Administration. - ’

Taken as a whole the section requires a
series of acts having a common purpose or
objective and designed, first, to make a 8yS-
tematic effort at uncovering covert agents
and, second, to expose such agents publicly
with the intent that the disclosure 1itself
directly impairs the- effectiveness of the
agents identified or their activities or that
the disclosure is made with reckless disregard

for their safety. The gratuiteous listing of
agents’ names In certain publications goes
far beyond information that might contrib-
ute to informed public debate on foreign
policy or foreign militarv intelligence activie
ties. That effort to uncover the identities of
covert agents by overcoming government
efforts to conceal the identities of U.S. intel-
ligence officers and agents in countries
throughout the world and to expose their
identities repeatedly, time and time again,
serves no legitimate purpose. -

*The standard adopted In section 5C1(¢e)
applies criminal penalties only in very lime
ited circumstances to deter those who make
it their business to ferret out and publish
the identities of agents, At the same time, 1t
does not affect the First Amendment rights
of those who act for another purpose such
- 83 news media reporting of intelligence fail-
ures or abuses, academic studies of U.S. gov-
ernment policies and programs, or a private
organization’s enforcement of its internal
Tules, which are protected by the First
Amendment. )
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Attorney General when he wrote to the In-
telligence. Committee to emphasize “the
great importance” of this legislation. .
While we must welcome public debate
about the role of the intelligence community
as. well as other components of our govern-

.ment, the wanton and indiscriminate dis-

closure of the names and cover identities of
covert agents serves no saluatory purpose
whatsoever, . -

The language makes clear what was the
stated intent of the drafters of the versions
of 801(c) reported by the Intelligence and
Judiclary Committess, 1.0, that the bill
reach only those who are in the business of
naming names and not those-engaged In
protected First Amendment activity. It is
our common to preclude ths possi-

" bility that casual political debate, the jour-

nalistic pursuit of a story on intelligence,
or the disclosure of illegality or impropriety
in government will be chilled by enactment
of the nvill. - - ‘

The langusge has been carefully drafted
to make criminal disclosures which clearly
represent a conscious and pernicious effort
to expose agents with the intent that the
disclosure itself - will directly hinder the
activities of the agents whose identities are
exposed. If the pattern of activities were en-
gaged in for another purpose the statute
would not reach the individual even if he
knew that his conduct would have the ef-
fect- of directly impairing the activities of
the agents whose identities are exposed or
thelr effectiveness. On the other hand, if
one had the intent to impair or impede the
effectiveness of cover agents or the activities
in which they are engaged directly by the
fact- of such uncovering or was acting in
reckless disregard for the safety of covert

agents, it would not matter {f one also had.

another purpose. B

One would be covered by the statute.

The pattern of activities in which the in-
dividuals are engaged must have as its pur-
pose the impalring of the activities of the

agents who are exposed or of their identities -

through the very act of exposure. The in-
dividual must be taking the law into his own

. hands by posing a direct and immediate ob-

struction to the exposed agents effective-
ness. The necessary pattern of activities cou-
pled with the necessary intent to tmpalr or
impede would not be demonstrated by one
who discloses identities of undercover em-
ployees as an integral part of another en-
terprise auch as news media reporting of in-
telligence fallure or abuses, academtc studies
of U.S. government policles and programs
or & private organization's enforcement of
its internal rules. )

The description of the meaning of the
phrase “undertaken for the purpose of un-
covering the identities of covert agents and
exposing such identities” has the meaning
ascribed to it in the Report of the Senate
Judiciary Committee on pp. - This
portion of the report reads as follows:

The Committee substituted the phrase
“undertaken for the purpose of uncovering
the identities of covert agents and exposing
such identities” for the phrase “to identify
and expose covert agents.” ! This was done to
make clesr the intended meaning of the lan-
guage. The person must be engaged in an en-
terprise whoss purpose he or she knows and
intends to be the uncovering of the identi-
ties of covert agents for its own sake. The
uncovering cannot be part of another activity
and incidental to that activity.

- Moreover the individual must ferret out
the names by a process of deliberate and sys-

.tematic search. If the individual's pattern of -

1 The Administration indicated in a letter
to the Committee that it had no objections
to the substitution. Letter from Deputy At-
torney General Charles B. Renfrew to Sena-
tor Edward M. Kennedy, September 17, 1980,

.
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. We share the objectives expressed by the

disclosures involves the republication or the
disclosure of information readily available to
the person, then the individual s not en-
gaged in the necessary pattern of activities
whose purpose is to uncover identities which
the government is seeking to conceal. The
pattern. of activities must amount to an
effort to ferret out information which the
government ia making efforts to conceal by
employing techniques such as surveillance of
American officials, unauthorized sccess to

‘classified information, or the plecing together

of clues from multiple published sources.

" In some cases, a name might be “uncovered"

by being read in & journal of Iimited circula-
tion or being revealed in a private conversa-
tion. However, an individual would not be

engaged in the necessary “pattern of activi. ~

ties” unless he read the journal or engaged
in the conversation as part of a systematic
effort to uncover identities which the govern-
ment is seeking to conceal.

The process of ‘‘uncovering” covert agents
must involve a substantial effort to ferret
out names which the government is seeking
to keep secret. This process of uncovering
names must involve much more than merely
restating that which 1s in the public domain.
The process of uncovering names must in-
clude techniques like: (1) seeking unau-
thorized access to classified informatton, (2)
& comprehensive counterintelligence effort
by engaging in physical survelllance, elec~
tronic surveillance abroad and other tech<
niques of esplonage directed at undercover
intelligence employees, or (3) collating
information from multiple documentary
sources. CIA Deputy Director Carlucet in
describing the activities of a particular group
fllustrated what the Committee intends by
the term ‘“‘uncover”;

“ITlhey are engaged in an elaborate and
sophisticated operation- involving the col-
lating of information from multiple docu-
mentary sources and the penetration of U.S.
official establishments. There is no reason
why, in addition to cultivating sources in
the State Departmeunt, embassies and con-
sulates, they cannot engage in physical
survefllance, electronic surveillance abroad
or any other form of investigative technique.
Unlike the intelligence agencies, they havs
no legal constraints on the use of physical

-surveillance and no constraints on any in-
_vestigation they may conduct of U.S. persons

abroad. Basically what is described in Dirty
Work II is very little different from the kind
of counterintelligence operstions that ons
might expect a hostile . intelligence service
to mount against us.

“. . . the activities that these bilis at-
tempt to deal with are a systematic, purpose-
ful job of uncovering identities.”

The language of the phrase to be added
to the bill by the floor amendment, te, “in
order to impair or impede the effectiveness
of covert agents or the activities in which
they engage by the fact of such uncovering
and exposure, or (2) with reckless disregard
for the safety of covert agents,” has heen
carefully crafted with the full agreement of
the Administration and members of the Sen-
ate Select Committee on Intelligence and
the Senate Judiciary Committee and has a
meaning agreed to by the sponsors of the
bill and the Administration.

The phrase “in order to” has the same
meaning as the phrase “for the purpose of”
le., the pattern of activities must be for the
purpose of impairing or impeding in the
manner described. It is not enough that one
knows or is willing to have the injury de-
scribed take place. The individua} must will
that a particular act take place. The dis-
tinction is that described In the report of

the Judiciary Committee on the criminal .

*Statement of Frank C. Carlucct, Deputy
Director of Central Intelligence, on S. 2218,
before the Senate Committee on the Judi-
clary, September 5, 1980, p. 8. .
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code and quoted on p.22 of the Select-Com-
tmittee Report. e

The phrases “impalr or impede the effec-
tiveness of covert agents or the activities in
which they are engaged” is a significant
change in the language from that which ap-
pears in the section as reported by the two
committees which is “impair or impeds the
effectiveness of the foreign intelligence ace
tivities of the United States.” The change
was made to make clear that the pattern of
activities must be intended to directly im-
palr the effectivensss of the particular
agonts whose identities the individual is
seeking to uncover and expose or the specific
activities in which the agents are
engaged. If one’s intent is to impair the -
efTectiveness of intelligence activities in gen-
eral hs would not be covered by the statute.
Thus one could have the requisits intent
only if he disclosed the identity of & covert
agent who was actively engaged in specific
intelligence activities at-the time of the dis-
closure or who had s0 recently engaged in
such activity that the exposurs of his iden-
tity exposed operations in which he had re-
cently been engaged. -

'rhz entirely new phrass “by ths fact of -
such uncovering and e " was added
for the purpose of incorporating into the
statute itself the fundamenta) distinction
between thoss who the statute intends to
reach and thoss who would be beyond its
coverage.

The revised section 501(c) as & whole and
in particular the phrase “by the fact of such
uncovering and exposure” ‘should be read
to make it clear that: ; -

* .. § 501(c) does not seek to prohidbit dis
cussion generally, but is directed at the ine
dividual who takes it upon himself to bring
intelligence activity to a halt and who does -
this, not by urging a change in public law
or policy, but by ferzeting out the identities

of individuals who are involved in intelli.
gence activities and by disclosing those iden-
tities with the intent the intslligence funce-
tions will be disrupted by the disclosure
itsels, o ‘ .

An individual who intends by ths fact of
dlsclosure itself to impair or impede does not
offer information or ideas for “uninhibited,
robust and wide-open” public debate or dis- ~
cussion. New York Times Co. v. Sullivan, 877
U.8. 258, 270(1064). Instead, ho deliberately
used the disclosure of names, the inten-
tional “blowing of cover,” to engage in
guerilla warfare in order to prevent or dis-
rupt activities of which he disapproves. He
1s, in effect, & counter-intelligence agent who

‘uses the disclosurs of names as an act of
sabotage.

One must intend that the impalring or
impeding be the direct result of the dis-
closure and affect the actlvities of the
agent in the country in which he is operat-
ing through actions which occur directly in
that country, for example the expulsion of
the agent by the foreign government, his
arrest, or the refusal of his “assets™ to work
with him, One is not covered if he seeks
to impalr or impede indirectly for example
through changes in public opinion, direce
tives issued by the President or agency di-
rector, or congressional action. One who seeks
to influence the activities of covert agents
only by influencing public debate in the
United States is beyond the reach of this
section unless he acts with reckless disre-
gard.for the safety of the agents whose jden-
tities he seeks to . :

The government would be required to
present independent evidence of the nsces-
sary intent independent of proof of the
pattern of activities and of the disclosure,
The evidence would have to show specifically

* Statement of Robert L. Keuch, Associate
Deputy Attorney General, on 8, 2218, before

the Senate Committes on the Judiciary, Sepe
tember B, 1080, p. 7. S

.

~

.
el

that the individual intended to impair by
the fact of disclosure, s

Section 501(c) is fully consistent with the
following comments of the chief sponsor
of the bill, Senator Chatee, when testify-
ing before the Judiciary Committee;

This is an intolerable situstion. As legis-
lators, I believe that we have a responsibility
to draft a bill which places criminal penal-
ties on those who are in ths Dusiness of ex-
posing our agents, and, which, &t the sams
time, does not threaten the critic of intel-

ligence policy or the journalist who might -

reveal the name of an agent in the course
of & news report.” - .

[ ]

“We have carefully differentiated between
the journalist who may reveal the name of
an agent in a news article and the person
who has mads it his purpose and business to
reveal the names of agents, and has en-
gaged in & pattern of activities intended to
ao 80, Clearly, the legitimate. journalist
would not be engaged in such a pattern of

_To meet the standard of the bill, & dis-

closer must be engaged in a purposeful en-
terprise of . names—he must, in
short, be in the business of “naming names.”

The following are illustrations of activi-
ties which would not be covered even if
identities are disclosed.

An effort by a newspaper to uncover CIA
connactions with 1t, including learning the
names of its employees who worked for the

Aneﬂort’bysunlnmtyércchurchto,

learn if any of it employees had worked for
the CIA. (These are activities intended to
enforee the internal rules of the organization
and not identify and expose CIA agents.)

An investigation by a newspaper of possl-
ble CIA connections with the Watergate bur-
glaries. (This would be an actlvity under-
taken to learn about the agency's connece
tions with the burglaries and not to identify
and expose CIA sagents.)

An investigation by a scholar or a reporter
of the Phoenix pi in Vietnam, (This
would be an activity intended to investigate
& controversisl program, not to reveal
names.

)

The phrass “reckless disregard” is ine
tended to have the meaning adopted in the
revised Federal criminal code. See Judiciary
Committes Report, P.——,

The individual whose identity is disclosed
must be one whose identity was learned In
the course of the n pattern of ac-
tivities. On the other hand it would not be
sufficlent nor necessary to demonstrate that
the disclosure itself was made with the in-
tent to impalir or impede or with reckless
disregard. It is the pattern of sctivities
which must be shown to have the stated
purposes of uncovering and exposing and
impairing or impeding or the purpose of un-

covering and exposing with a reckless disre-

gard for the safety of the agents,

Several illustrations will help to clarify
the meaning of the phrase “by the fact of
such uncovering and exposing”. In each it is
assumed that all of the other requirements
of the statute have been met, - -

An individual is opposed to an on-going
CIA operation in country Y. He knows that
if he lists the names of the CIA agents In
the country they will be forced to return
home. He discloses their names in order to
force them to return home and hence to im-
palr the operation in which they are engaged.
He 18 covered by the language even if he has
another or larger purposes of persuading the
Congress to end certain types of covert
operation. : .

Another individual equally opposed to the

¢ Statement of Senator John H. Chafee on
8. 2316, before the Senats Committes on the
Judictary, sqptomber 8, }900, PP.3and 7.

.
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same CIA operations in country Y exposes the
names of CIA egents in order to force the

" intelligence committees of the Congress to

ensact legislation which would end such op-
erations or to lead the President to order a
halt to the operation. He is not covered by
the statute even if he knows that the disclo-
sure.would require that somes of the agents
be sent home and the operation would be im-
pelred if they were sent home. He lacks the
necessary intent to impalir by the fact of dis-
closure 1tself. - ) -

An individual learns of activities of co-
vert agents which the reasonably believes to
be in viclation of applicedle laws, sxecutive
orders and ns. Ee revedls a

) agency regulatio
name with the intent that the President of

the head of the intelligence agency will or-
der the activity to end or that the individual
will be indicted for a violation of law or that
a congressional committee pursues an inves-

‘tigation of the matter. He would be beyon

the statute. -
On the other hand an individual who ex-
posed agents identities for the purpose of
tmpaliring the effectivensss by the act of ex-
posing itself would be within the statute
even if he believed that the individual whose
identity he exposed was engaged in activi-
ties which are in violation of applicable laws
or executive order or agency regulation.@

® Mr. BAYH. Mr. President, on August
13 of this year the Select Committee on
Intelligence reported the bill, S. 2218, the
Intelligence Identities Protection Act.
This bill addresses a serious problem
that confronts the U.S. intelligence com-
munity. In recent years a small number
of Americans have made concerted ef-
forts to destroy the effectiveness of law-
fully authorized U.S. intelligence activ-
itles by systematically identifying and
exposing the names of individuals who

serve our country as intelligence agents

sometimes "at great risk and sacrifice.
They have uncovered and exposed the
identitles of U.S. intelligence agents
without regard for the physical dangers
that such men and women confront in
countries around the world. I am con-
vinced that legislation must be passed
to deter and punish such activities, and
that such legislation can achieve its in-
tended result without violating first
amendment rights. I supported 8. 2216
when it was reported by the Select Com-
mittee, and I continue to support its pas-
sage by the Senate.

At the request of the chairman of the
Committee on the Judiciary under the
provisions of Senate Resolution 400, the
bill was sequentially referred to that
committee. The "J Commlttee
reported 8..2216, with amendments, on
September 24 and it is presently on the

‘ calendar for Senate action.

Several issues were raised in the Judi-
clary Committee that had not'been speci-
ficially addressed {n such formulation in
the Select Committee. They reflected
concerns of Members that, in my judg-

ment, had to be taken into account if

there were to be the broad support
necessary for passage of the bill in this
session. Therefore, along with other
Members of the Judiclary.Committee, I
supported certain amendments for the
purpose of carrying forward this urgent
process of achieving a consensus to
facilitate prompt enactment of the bil.

There was a clear understanding, set
forth by the chairman of the Judiclary
Committee before the amendments were
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offered, that further efforts would be ~
made to work. out various differences
between the versions of thi3 bill reported
by he select committee and the Judi-

‘‘clary Committee. During the past week

“intensive discussions have taken place
between representatives of the two com-
mittees. Unfortunately, it has not yet
been possible to reach an agreement that
would satisfy all concerns, Nevertheless,
I strongly urge my colleagues on both
committees not to give up the effort to
pass this legislation which {s so impor-
tant to the effectiveness and safety of our
Nation’s intelligence officers as they carry
out their duties in the national interest.

As chairman of the Select Committee
on Intelligence and as & member of the
Judiciary Committee, I have no hesita-
tion in supporting S. 2216 as reported by
the select committee. Even if compro-
mise language cannot be found, the
select committee’s report makes clear
that the bill is not to be used to prosecute
activities protected by the first amend-
ment to the Constitution. 8. 2216 should
be quickly passed by the Senate and ex-
peditiously enacted into law.e®

RESUMPTION OF ROUTINE MORN-
/ ING BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that there be
@& resumption of routine morning busi-
ness, for not to exceed 15 minutes, and
that Senators may speak therein.

" The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. THURMOND., Mr. President, when
the 96th Congress closes, our Nation’s 30
million veterans and the Fourth District
of Texas will lose a great friend and ad-
vocate in Washington with the retire-
emment of Congressman Ray ROBERTS,
chairman of the House Committee on
Veterans’ Affairs, .

Mr. President, as the senior Republican
member of the Senate Committee on
Veterans’ Affairs, I have had the pleasure
of working closely with Ray ROBERTS on
veterans legislation. I can attest to his .
hard work and strong stand on behalf
of programs and benefits for the men and
women who served th;s country in the
armed services. -

Rav RoszrTs has served as chairman
of the House Veterans’ Affairs Commite
tee since January 1975 and has been 8
committee member since his election to
Congress in 1962. During his tenure as
chairman, the current administration
initiated much legislation that would
adversely affect veterans and veterans
- programs. Under his leadership and di-
rection, many of these legislative initia.
tives were altered or defeated, I remems-
ber well how Ray Rosrrrs and I worked
together to modify an administration
recommendation that provided for the
upgrading of bad discharges for many
veterans and which, in turn, would have
granted automatic entitlement for vet-
erns benefits to a select group of veterans
at the expense of those who served
honorably.

Next, RAY Roserts led the fight in de-
feating administration-sponsored legis-
lation that would have transferred
veterans compensation and pension pro-

o ) ) . t . . - 3 ) N -
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grams to the Départment of Health, Ed-
ucation, and Welfare and GI bill pro-

grams to the newly created Department -

of Education. Also, when the administra.
tion attempted to eliminate long-stand-
ing veterans preference laws, Ray Roa-

'ErTS guided this proposal to its ultimate

defeat in the Houss. =

Mr. President, theseé are only a few
examples of the strong and effective
stands that Ray RoszrTs has taken on
legislation that would have detrimen-
tally affected veterans and vetérans pro-
grams. Congress will miss the character,
integrity and capacity of Ray RozzrTs of
McKinney, Tex.

Mr. President, on this occasion I want
to convey to him my sincere appreciation
for his friendship and the limitless co-
operation Ray RoserTs has extended to
me. I wish him well in his much earned
retirement. o

QUORUM CALL

_Mr. THURMOND. Mr, President, I
suggest the absence of a quorum.
The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.
The bill clerk proceeded to call the roll.
Mr. HART. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded. N
The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.
The Senator from Colorado is recog-

nized. .

. Mr. BAKER. Mr. President, if the Sen-
ator from Colorado will withhold for one
brief moment I think it might expedite
the proceedings.

Mr. HART. Mr. President, T suggest
the absence of a quorum.

The PRESIDING OFFICER (Mr. SaR-
BANES). The clerk will call the roll.

‘The bill clerk proceeded to call the roll.

'Mr. HEFLIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded. . .

The PRESIDING OFFICER. Without
objection, it issoordered.

STATE AND LOCAL GOVERNMENT
- FISCAL NOTE ACT .

Mr. HEFLIN. Mr. President, I rise to
give my enthusiastic support to S, 3087,
the State and Local Government Fiscal
Note Act of 1880—perhaps the most fis-
cally sound piece of legislation to be con-.
sidered by the full Senate this session.

I wish to compliment Senators Sasskr
and RoTr for their leadership in drafting
this important legislation. When this bill
is passed by both Houses-and signed into
law, every elected official in this Na-
tion, and particularly those at the State
and local level, will be forever grateful

_to the Senator from Tennessee and the

Sen;tor from Delaware for their fine
work. : .

. Mr. President, our Nation’s small
t’owns and cities are struggling under the
weight of excessive Government regula-
tion. If there be any doubt of this fiscal
struggle at the State and local level
brought on by the myriad Federal re-
quirements and regulations, that doubt
could be easily erased by talking to any
ofie of the hundreds and thousands of

’

local officials who have been crying out
for this kind of legislation for years.
Indeed, numerous representatives of
State and local governments testified
for this bill during the committee proc

The cost’ to State and local govern-
ments of complying with Federal man-
dates and requirements has risen so
dramatically in recent years that if ‘we
do not take action—and soon—the Fed-
eral Government will literally bankrupt
th:zi; Nation’s cities and small commu-
nities. )

The State and Local Government Fis-
cal Note Act of 1980 will require the
Congressional Budget Office to prepare
and submit to Congress the cost to State
and local governments of all significant
legislation—before Congress votes on the

" proposed legislation.

The CBO already (
note—or fiscal impact statement on a
proposed bill’s estimated cost to the Fed-
eral Government itself. By extending this
fiscal note process to the effect on State
and local governments, the Congress will
know before it passes expensive legisla~
tion l:;hat the ultimate effect of the bill
will be. ’ ’

These fiscal notes would serve as a
desperately needed yellow caution light
to Congress before it goes ahead un-
thinkingly, or ignorantly, with legisla-~
tion whose cost and negative effect far
outwelgh the intended good. .

- The Subcommittee on Intergovern-

mental Relations estimates that the cost
of implementing this legislation will be
at least $800,000 for the first year alone.
However, this amount is literally dwarfed
by the countless billions of dollars spent
by local governments in carrying out
current Federal requirements,

Mr. President, & full 15 percent of the
1980 Federal budget went to pay for
grant programs administered by State
and local governments. While saying it
1s “helping” State and local governments,
Washington has placed so many costly,
confusing and often contradictory Fed-

- eral requirements on local governments

that local officials spend much of their
time and money doing nothing but com-
plying with the maze of Government
paperwork, ' . .

Mr. President, the passage of the State
and Local Government Fiscal Note Act
of 1980 would send a strong and clear
signal to State and local ,governments
that Congress is finally in
earnest to grapple with the sertous eco-
nomic problems that plague our Nation.
If we are to restore fiscal sanity in the
signal to tSate and local governments
must act responsibly and stop wasting
the American taxpayers® hard-earned
tax dollars. ’

Mr. President, in closing, I was very
Pleased to learn that the Senate Budget
Committee approved S. 3087 by & unanie
mous 18 to 0 vote. I urge all of my col-
::,S.lgues to support this very important

Mr. President, I suggest the absence
of a quorum. :

The PRESIDING OFFICER. The clerk
will call the roll.

ghe bilt clerk proceeded to call the
roll.

Mr. HART. Mr. President, I ask unan-

Approved For Release 2008/10/29 : CIA-RDP85-00003R000200090005-2

~ September 30, 1980 -

iy Clet g ' o

. S




